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(i) 


STATEMENT OF QUESTIONS PRESENTED” 


1. Whether the Commission's denial of Appellant's application 
is based upon an erroneous application of principles of radio broadcast 


law to a case of common carrier licensing. 


2. Whether the Commission's denial is an arbitrary and 
capricious denial of access to common carrier communications facil- 
ities to which Appellant's proposed customer is entitled as a matter of 


law. 


3. Whether the Commission's denial for the reasons indicated 
constitutes an extension of its authority beyond its statutory jurisdiction 


to regulate community antenna systems. 


4. Whether the Commission's denial constitutes unlawful or un- 


constitutional censorship of public communications. 


5. Whether the Commission made adequate findings explaining 
why the denial of a common carrier authorization under the circum- 
stances of the instant case is a legally valid exercise of regulatory 
jurisdiction and not censorship of public communications, particularly 
in view of the Commission's contrary holdings in this regard. 


6. Whether the Commission's conclusion that a grant of Appel- 
lant's application would result in the demise of a television broadcast 
Station is supported by adequate findings and by substantial evidence. 


A ee 

* Counsel for the parties have agreed to these questions in a prehearing stipula- 
tion approved by the Court. 

Appellant has combined its argument with respect to Questions No. 1 and No. 2. 
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a 


JURISDICTIONAL STATEMENT 


This is an appeal under Section 402(b)(1) of the Communications 
Act of 1934, as amended, 66 Stat. 7718 (1952), 47 U.S.C. 8 402(b)(1), 
brought by the Carter Mountain Transmission Corporatio: 


n (Appellant) 
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from a decision and an order of the Federal Communications Com- 
mission denying Appellant's application for a construction permit for 
a radio transmitter to provide common carrier service. Section 
402(b)(1) of the Communications Act provides that an appeal may be 
taken to this Court by any applicant for a construction permit whose 
application is denied by the Commission. 


Appeliant, a communications common carrier, filed its application 
with the Commission for a construction permit for a radio transmitter 
to provide microwave radio communication service for hire between 
points located in the State of Wyoming (R. 1-23). The Commission 
denied the application (R. 625-63 5) and Appellant's petition for recon- 
sideration (R. 733-736). The appeal is taken from the Commission's 
denials. 


STATEMENT OF THE CASE 


Chronology 
On April 22, 1958, Appellant filed with the Commission an 


application for a construction permit for a radio transmitter to provide 


proint-to-point microwave radio communication service for hire 
between Copper Mountain, a point in the State of Wyoming, on the one 
hand, and Riverton, Lander, and Thermopolis, Wyoming, on the other 
hand (R. 1-23), Appellant proposes to render @ common carrier service 
for hire by carrying television broadcast Signals received at Copper 
Mountain on the master antenna facilities of the Western Television 
Corporation (Western), the operator of community antenna television 


systems, for delivery to the distribution facilities of the antenna 
systems located in Riverton, Lander and Thermopolis.. 1 The 
application was granted on April 22, 1959 (R. 35). 


Following a protest of the grant by the licensee of broadcast 
Station KWRB-TV, Channel 10, Riverton, Wyoming (intervenor) 
(R. 39-61), the Commission, on June 29, 1959, postponed the effective 
date of the grant of Appellant's application and scheduled oral argument 
thereon (R. 97-102), Following the argument (R. 168A), the Commission 
designated the application for hearing by order of May 20, 1960 (R. 174). 


The hearing was held and an initial decision released May 25, 1961 
(R. 405-433), in which the Hearing Examiner proposed to grant Appellant's 
application. Exceptions to the initial decision were taken by Intervenor, 
oral argument was held before the Commission, and on February 16, 
1962, the Commission released its final decision granting the protest 
and denying Appellant's application (R. 625-635). On May 24, 1962, 
the Commission denied Appellant's request for reconsideration (R. 733- 
736). This appeal followed. | 


y authorized to operate point-to- 
arrier basis 


cation at Thermopolis. 
information, community 
in Lilly v. United States, 
are" 


Sary to set up antennae on a mountain or 
the waves or signals thence to the receiving sets .. ." 


The Commission's Opinion 


The Commission found that Appellant is a bona fide common 
carrier which "held itself out for hire, invited the public to use its 
facilities, and indicated its willingness and ability to carry out this 
hire.” One paragraph of the decision was devoted to this matter (R. 626- 
627). 


However, the remaining 13 paragraphs dealt with the question of 
the economic impact of the operations of Western, Appellant's proposed 
customer, upon Intervenor's broadcast station and the resulting effect 
upon the public interest (R. 627-632). In reversing the Hearing Examiner, 
the Commission stated that he made "adequate findings of fact" with 


respect to the economic impact issue, "but gave these facts no weight 


in his conclusions" (R. 627-632). In this connection, the Examiner had 
concluded: 


"Whatever impact the operations of the CATV systems 
may have upon protestant's operation of Station KWRB- 
TV these are matters of no legal significance to the 
ultimate determination made that a grant of the subject 
application of Carter, a bona fide communications 
common carrier, will serve the public interest .. . 

[ Intervenor sought no] issue to determine whether the 
Commission's conclusions - - - in Docket No. 12443... fe 
as applied in this case, are in error. [ Footnote: "Such 

an issue was, for instance, included in the Commission's 
order released June 28, 1960 (FCC 60-736), in regard to 
the application of New England Microwave Corporation, 
Docket No. 13614."] The Commission's initial deter- 
mination in its Docket No. 12443 proceeding thus controls 
the disposition of this case and the subject protest must 
be denied" (R. 432). 


In the instant case, prior to the hearing, the Commission had in fact 
reaffirmed its determination in Docket No. 12443 (R. 100), which case 

is cited and briefed hereinafter. The Examiner was not to know that his 
initial decision would be reversed by the Commission's final decision 
holding, "'to the extent" that its decision departed from the Commission's 
"views in the report and order in Docket No. 12443... those views are 
modified" (R. 631). 
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On the basis of the Examiner's "adequate findings" on the 


economic impact issue, the facts supporting those findings, and state- 


ments regarding the relative quality of the pictures delivered by 
Western's community antenna facilities and the Intervenor's broadcast 
Station (R. 627-630), the Commission concluded that from a grant of 
Appellant's application "the demise of this local operation [ the local 
broadcast station] would result" (R. 631). The Commission was forced 
to invoke its "expertise" in order "to predict this ultimate situation" 
(R. 631). The Examiner's views in this regard were that, even if the 
"impact" question were material, "the record precludes any reliable 
approach to an accurate estimate of that impact" and permits “but 
conjecture" regarding the degree of any such impact upon the public 
(R. 432), | 


| 

As a basis for reversing not only the initial decision, but its 
earlier ruling in this case as to the legal significance in @ cOmmon 
carrier licensing case of the impact of the operations of the carrier's 
customer upon a broadcaster, the Commission stated: | 


"A grant of common carrier radio facilities requires a 
finding that the public interest will be served thereby; 
certainly the well-being of existing television facilities 
is an aspect of the public interest. Thus it is not only 
appropriate, it is necessary that we determine whether 
the use of the facility applied for would directly or 
indirectly bring about the elimination of the only 
television transmission or reception service to the 
public .. . [Appellant] contends that because we have 
no jurisdiction over the customer, we cannot consider 
the activities of the customer in regulating the carrier. 
We do not agree. If making the grant enables this 
customer potential to destroy a basic Commission policy, 
then even assuming arguendo, that [Appellant] . . . is 
not the direct cause of the impact, the ability to create 
such a situation in this particular instance is sufficient 
to warrant an examination into the entire problem"! 

(R. 627-628). | 


The Commission concluded: 


"[W]e fail to find that a grant of the instant application 

would serve the public interest, convenience, and 

necessity and therefore the application is denied, with- 

out prejudice however, to Carter's refiling when it is 

able to show that the CATV Operation will avoid the 

duplication of KWRB-TV programming which now 

exists and that the CATV system will carry the local 

KWRB-TV signal" (R. 631). 

The Commission's staff specialists in common carrier licensing 
matters disagreed and characterized the Commission's views as 
appearing "'to constitute an arbitrary and unwarranted restriction on 
the carrier" and an exercise of "indirect control" over matters beyond 
the Commission's jurisdiction. This staff further advocated that the 
Commission's decision was ''an arbitrary and discriminatory restriction" 
which should be reconsidered and reversed, with adoption of the 
Examiner's initial decision and Commission action seeking "passage 
of an appropriate amendment to the Communications Act to permit 


direct regulation of CATV's" (R. 720-721), 


STATUTES AND REGULATIONS INVOLVED 


Pertinent portions of the statutes, regulations and legislative 
Proposals cited in this Brief are set forth in the Appendix hereto. 


STATEMENT OF POINTS 


(1) The Commission's denial of Appellant's application, which is 
based on an erroneous application of principles of radio broadcast law 
to a case of common carrier licensing, is an arbitrary and Capricious 
denial of access to public communications facilities to which Appellant's 
customer is entitled under the Communications Act. 


(2) The Commission's denial of Appellant's application, based 
upon an alleged competitive relationship between Appellant's customer 
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and a broadcast station is an arbitrary and capricious action designed 
to extend the agency's authority beyond its statutory jurisdiction to 
reach the Appellant carrier's customer. ! 

(3) The Commission's denial of Appellant's application constitutes 
censorship of public communications in violation of the guarantee in the 
First Amendment of Freedom of Speech and Press and in violation of 


the Communications Act. 


(4) The Commission has failed to make adequate findings 
explaining why the denial of a common carrier authorization to prevent 
an indirect economic impact on a broadcast station is a legally valid 
exercise of regulatory jurisdiction and not censorship of public 
communications, in view of the Commission's contrary holdings in this 
regard. | 


(5) The Commission's conclusion that a grant of Appellant's 
application would result in the demise of a television broadcast station 
with resulting injury to the public is not Supported by adequate findings 


nor by substantial evidence. 


SUMMARY OF ARGUMENT 


The Commission's denial of Appellant's common earrier license 
contravenes the essential purpose of the Communications Act as set 
forth in Section 1 thereof, and denies access to public communications 
facilities to a member of the public, Appellant's customer, contrary to 
the Act. Moreover, in denying access to public communications facilities 
for lawful communications the Commission has deprived that member 
of the public of rights guaranteed to it by the First Amendment to the 
Constitution. The Commission's action is unique in that it overrides 
prior Commission holdings in the instant and prior cases, reverses the 
Hearing Examiner, and is contrary to the position taken in this case 
by the Commission's Common Carrier Bureau. Moreover, the decision 
is contrary to precedent established by the Interstate Commerce 
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Commission in administering provisions of the statute from which the 
common carrier licensing provisions of the Communications Act are 
derived. The sole objective in the Commission's decision is the 
exercise of regulatory jurisdiction over Appellant's customer, a type 
of jurisdiction heretofore determined to be nonexistent by the Com- 
mission. To date, Congress has not given the Commission such 


jurisdiction notwithstanding its request therefor. 


The Commission did not apply the classic common carrier criteria 
in determining whether a certificate of convenience and necessity should 
issue authorizing construction of common carrier facilities. The case 
was treated at Commission level as if it were a broadcast licensing 


roceeding and the carrier's authorization was denied because its 
Pp 


customer, a community antenna television system, allegedly might 
compete more effectively with a television broadcast station than 

thought desirable by the Commission. The law is clear that communica- 
tions common carriers and broadcast stations licensed by the Com- 
mission perform mutually exclusive services and are subject to separate 
and distinct principles of regulatory law. Likewise, the law is clear 

that members of the public engaged in lawful activity have a legal right 
to demand public utility service; whereas, the right of the public to the 
enjoyment of privately owned broadcast Stations is of a much more 
limited character. 


Patent error is evident in the decision of the Commission. It 
applied broadcast law erroneously and denied the common carrier 
license without prejudice to its issuance contingent upon the agreement 
of the nonjurisdictional customer, Western, to conduct its lawful 
Operations in the manner deemed desirable by the Commission. The 
Carrier's ability and desire to expand its service and its customer's 
demand and need for that service were subordinated to matters 
extraneous to common carrier licensing. The financial and operating 
condition of the television station (the alleged competitor of Western), 
and the effect thereon of Western's receipt of the proposed common 
carrier service were accorded paramount significance. 
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The Commission's decision constitutes an attempt to assert 
regulatory control by indirection over the nonjurisdictional operations 
of the carrier's proposed customer. The Commission admittedly does 
not have and is seeking authority from Congress to impose the very 
restrictions upon community antenna systems sought to be applied by 
denial of Appellant's application, without prejudice to algrant upon the 
Showing that the antenna operator will comply with the restrictions. 
The Commission has examined the content (broadcast intelligence) of 
the signals proposed to be carried by Appellant and found that the unre- 
stricted reception of the intelligence by Western is contrary to the 
Commission's concept of the public interest. Accordingly, a prior 
restraint upon the manner of reception of that intelligence was imposed 
in the form of denial of the common carrier license. Patently, there 


has been censorship of communications in violation of the First 


Amendment. 


Essentially, the summary of Appellant's argument could be gleaned 
from prior decisions of the Commission. It has previously and con- 
sistently been held by the Commission that there would be censorship of 
communications and an invalid exercise of regulatory authority over a 
common carrier if the Commission were to deny an authorization for 
common carrier facilities to carry television signals to community 
antenna systems on the grounds that such systems created an adverse 
competitive impact on broadcast Stations. Nevertheless, the Com- 
mission has reversed its prior decisions without adequate explanation to 
permit effective judicial review. The Commission also has reached 
a conclusion, absent sufficient evidence and adequate findings, that a 
grant of Appellant's application would result in the demise of a television 


broadcast station with consequent public injury. 
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ARGUMENT 


S APPLICATION (A) IS 
RINCIPLES OF RADIO 


The Federal Communications Commission licenses and otherwise 
regulates, two Separate and distinct industries - radio broadcasting and 
communications common Carriage. Separate and distinct principles 
of regulatory law apply to the two industries. United States v. R.C.A,, 
358 U.S. 334, 348-9 (1959); Federal Communications Comm'n. Vv. 
Sanders Bros. Radio Station, 309 U.S. 470. 474 (1940), Although the 
same statutory criterion - the public interest, convenience and necessity- 
must be satisfied in licensing both broadcast stations and common 
carriers, that criterion has a completely different meaning when applied 
to the two industries. Pulitzer Pub. Co. y. Federal Communications 
Commission, 68 U.S. App. D.C. 124, 94 F. 2g 249 (1937). 


In denying Appellant's application for a construction permit for 
a common carrier facility, the Commission erroneously relied upon 
Carroll Broadcasting Company vy. Federal Commun. Com'n., 103 U.S. 
App. D.C. 346, 258 F. 2d 440 (1958). The Carroll case holds that the 
Commission should Consider whether the economic impact upon an 


existing broadcast station of the authorization of an additional broadcast 
Station would be detrimental to the Carroll 
trace the 
through the 
omers to 
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principles of radio broadcast law and common carrier law. Not only 
has the Commission sought to superimpose the broadcast competitive 
licensing principles into a common carrier case, but also into an area 
wherein there is no competition; that is, between a broadcaster anda 
common carrier. Under the Communications Act, "broadcasting and 
common carrier services are mutually exclusive classifications." 
First Report, Amendment of Part 3, Subscription Television, Docket 
No. 11279, 23 F.C.C, 532, 541; 16 Pike & Fischer RR 1509, 1519 (1957). 
It is inconsistent with the terms of a broadcast station license to engage 
in common carrier activities. Adelaide Lillian Carrell, et al, Docket 
Nos. 5214 and 5243, 7 F.C.C. 219, 222 (1939). Likewise, a common 
carrier license does not contemplate broadcasting. Regulatory 
principles governing competitive relations within one industry "cannot 
always be transplanted to control its relations with another [ industry ] 
or those of both with the public generally, without consequences unduly 
harmful to one or to the public interest." Eastern-Central Assn. v. US., 
321 U.S. 194, 207 (1944). | 


| 
The construction and operation of common carrier facilities is 
authorized pursuant to Section 214 of Title II and Section 809 of Title 
of the Communications Act. In its administrative implementation of the 
Act, the Commission authorizes the construction of common carrier 
wire facilities under Section 214 and of common carrier radio facilities 
under Section 309. Intermountain Microwave, 24 F.C.C. 54, 16 Pike & 
Fischer RR 733 (1958). However, the respective sections are not applied 
on a mutually exclusive basis to wire and radio facility authorizations, 
as demonstrated by Part 21 of the Commission's Rules, pertinent portions 
of which are quoted in the Appendix. Regardless of which section is 
involved, the Commission applies the same tests tu determine whether 
construction of common carrier facilities is in the public interest, as 
indicated by the following: | 


"Construction, extension, acquisition, etc., of new lines, 
as distinguished from radio circuits, requires author- 
ization from the Commission under conditions set forth 
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in Section 214 (title TZ) of the Communications Act. 
Radio authorizations are issued under Section 309 
(title II) of the act. As applied to common carriers, 
the standard or test as to whether a grant should be 
made is substantially identical in terms and effect, 
i.€., public interest, convenience and necessity. 
(Section 214 refers only to ‘public convenience and 
necessity’ omitting reference to ‘public interest’, 
We have attached no Significance to this omission 

in our administrative implementation of these sections 
of the act)."" Intermountain, Supra, at 24 F.C.C. 57, 
16 RR 736, 


Communications service is rendered by common carriers over a 
combination of wire and radio facilities. Some customers might receive 
service by means of wire facilities, others by means of radio facilities 
and still others by a combination of both. See In the Matter of American 
Telephone and Telegraph, etal, F.C.C. Initial Decision of July 6, 1961, 
Docket Nos. 11645, 11646 & 12194. (This decision is unreported and, 
accordingly, the appropriate portions are set forth in the Appendix.) 

It would be absurd to construe the Communications Actas requiring 


different public interest considerations for common carrier radio as 


distinguished from common carrier wire facility authorizations, 
assuming the availability of the requested radio frequencies.” As this 
Court has said: "we are bound to construe statutes in a manner which 
avoids absurdity." City of Pittsburgh v. Federal Power Commission, 
99 U.S. App. D.c. 113, 125, 237 F. 24 741, 753 (1956). Accordingly, 
the applicable rule of law of statutory licensing is not dictated blindly 
by the particular title or section of the Communications Act involved; 
that which is of controlling importance is the nature of the industry 
being regulated. It follows that the same concepts of public utility law 


a 
2 


13 


| 
| 
govern the determination of whether the public interest will be served 
by the construction of common carrier facilities without regard to 
whether wire or radio facilities are involved. Concepts of radio broad- 
cast law are inapplicable. | 

Under the Communications Act, common gases are regulated 
"in analogy to the regulation of rail and other [ transportation] carriers 
by the Interstate Commerce Commission." Sanders, Id. Section 214 of 
the Communications Act is based upon Section 1(18-22) of the Interstate 
Commerce Act relating to construction of rail facilities, S. Rept. 781, 
73d Cong., 2d. Sess.; H. Rept. 1850, 73d Cong., 2d. Sess. It is clear 
from these Congressional Reports that the Interstate Commerce 
Commission case precedent is valuable in interpreting the Communications 
Act.? In fact, in a case of common carrier radio licensing, this Court 
has held that the meaning of the language, “public pouveniends and 
necessity", under Section 1(18-22) of the Interstate Commerce Act 
"throws light on the meaning of 'public interest, convenience or 
necessity’ in the Communications Act of 1934." Mackay R adio & Tel. 
Co. v. Federal Communications Com'n, 68 App. D.C. 336, 338, 97 F. 2d 
641, 643 (1938). Consequently, an analysis of decisions involving analogous 
questions under the Interstate Commerce Act is indispensable to the 


resolution of the issues in this case. 


ee ee 1 

3 "In this bill [Communications Act of 1934] the attempt has been made to pre- 
serve the value of court and Commission interpretation of that Act [Interstate 
Commerce Act of 1887 as amended in 1910], but at the same time modifying the 
provisions so as to provide adequately for the regulation of communications com- 
mon carriers." H. Rept. 1850, 73 Cong.,page 4; Pike & Fischer RR page 10: 244. 


"In this bill [Communications Act 
im from 


> 


rent objective." S. Rept. 781, 73d 
22. 


The Interstate Commerce Commission (I.C.C.) has considered 
and rejected the contention that an authorization for construction and 


operation of common carrier facilities should be denied because of an 


indirect economic impact upon the competitors of the carrier's proposed 
customer. In Ozark and P.V.R. Co., Construction, 166 I.C.C. 441 (1930), 
the applicant rail carrier sought authority under Section 1(18) of the 


Interstate Commerce Act to provide service to existing coal mines 
which desired to enlarge their operations theretofore undertaken on a 
small scale without railroad transportation. Competitor coal interests 
opposed the proposed rail line claiming that there was a surplus of coal 
in the area, that existing mines were unable to operate full time, that 
the price of coal was declining, and that a grant of the carrier's appli- 
cation would be to their economic detriment. The Commission disposed 
of these contentions by holding that: 


"The fact that it may take business from other coal mines 
is not thought to be a valid reason for withholding approval 
of the construction and operation of the railroad. The 
communities. and interests concerned in the enterprise, 
are entitled to develop the resources which they control 
without regard to the competition with other coal com- 
panies which the proposed line will promote." (166 
I.C.C. 447) 


It is submitted that the Ozark case is on all fours with the instant case 


and is dispositive of it in Appellant's favor. 


Presumably, if Appellant's proposed customer had requested 
common carrier service at a location distant from any complaining 
broadcast station, Appellant's application would have been granted. In 
fact, the Commission did grant the application (R. 35), but stayed the 
authorization following the protest by the broadcaster (R. 39-61). A 
member of the public is entitled to access to public utility service 
regardless of his location and regardless of whom his competitors, 
alleged or actual, might be, provided the service can reasonably be 
made available. The I.C.C. has refused to deprive a rail carrier's 
proposed customer of access to public transportation facilities ata 
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desired location and has granted the carrier's application to operate a 
rail line, notwithstanding the Possibility of diversion of traffic from 
another rail carrier presently serving the same customer at a different 


location. Seaboard A.L. Ry. Co. Receivers Resumption of Operation, 
236 LC.C. 109 (1939). 


In the Seaboard case the question involved was whether railroad 
operations should be authorized to the Port of St. Marks, Florida, to 
serve certain oil-distributing facilities which were to be constructed 
by the Standard Oil Company at that point. It was argued that a case of 
public convenience and necessity was not made because the traffic was 
to be diverted from other nearby ports at which the Standard Company's 
facilities were presently located and from which adequate rail facilities 
already were available to serve the same general territory. The Com- 
mission accorded no weight to this argument, authorized the proposed 
common carrier operation, and held that: | 


"There is nothing to prevent the Standard Company [ the 
prospective customer], or any other concern, from 
locating facilities where it wishes, and it having made 
a decision to establish facilities at St. Marks in this 
instance, a need for transportation at that point arises." 
(236 I.C.Cc. 114) 


Another case to the same effect is Kansas City, M. & O. 


Texas Construction, 295 LC.c. 51 (1955). 
eee te 


Accordingly, the public's right to common carrier service ata 


- Co. of 


desired location is paramount to considerations of compétitive relations 
| 
among common carriers. There are no competitive carrier considera- 
2 : Bolts | 
tions present in the instant case. A fortiori, Appellant's customer's 


right to public communications service at the desired location in 
Wyoming must be honored. | 


After finding that Appellant is a bona fide common carrier, the 
Commission's Opinion departs from the field of common carrier 


regulation and takes on the aspects of a competitive bro cast licensing 
Proceeding (R. 627-632). However, as distinguished from a broadcast 
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case, significantly, there is a lack of jurisdiction in the Commission 
over one of the alleged competitors, Appellant's prospective customer, 
Western. There is no ensuing analysis of common carrier regulatory 
principles. The public interest considerations which were involved in 
the so-called "weighing" process were merely the value of Western's 
community antenna reception service versus the broadcaster's service. 
Notwithstanding the Commission's dedication to its broadcasting 
responsibilities, it must be reminded by this Court, as was the LC.C. 
by the Supreme Court, that the “public interest" criterion in the field 
of common carrier licensing "is not a mere general reference to public 
welfare" but relates particularly to the "adequacy of [ common carrier] 
service, to its essential conditions of economy and efficiency, and to 
appropriate provision and the best use of [its] facilities." Texas v. 


United States, 292 U.S. 522 (1934). 


The paramount relationship to be considered in common carrier 
licensing cases is that of the carrier vis-a-vis its users. This is 
particularly true when no competitor carriers are involved, and even 
then a member of the public will not be deprived of service to prevent 
intercarrier competition as indicated in the above discussion of the 
Seaboard case. The classic considerations in common carrier cases 
regarding new or extended service include the needs for that service 
by particular individuals or industries, the economy of the proposed 
operation to the users, its profitability to the carrier, and the efficiency 


of the proposed service.* 


——$________ 

= Needs for the service: Acquisition and Stock Issue by Bridgton & H. Ry. Co. 
154 I.C.C. 653 (1929); Operation of Line by Mississippi River W. Ry. Co., 154 
1.C.C. 263 (1929). Economy to users: Pennsylvania R. Co. Operation Under 
Trackage Rights, 162 I.C.c. 732 (1930). Profitability to carriers: Kansas City, 
M. & O. Ry. Co. of Texas Construction, 295 I.C.c. 51, 59-60 (1955); Ozark and 
P.V.R. Co. Construction, 166 I.C.C. 441, 447 (1930). Efficiency in service: 
Pennsylvania, supra. See also, Mackay Radio & Tel. Co. v. Federal Communi- 
cations Com'n, 68 App. 'D.C. 338, 97 F. 2d 643, supra. 
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To the extent that any of these considerations were involved in 
the instant case, they were examined in the light of the relationship 
between Western and the broadcaster rather than Western and the 
carrier. The Commission did not consider the financial effects of the 
proposed service upon the carrier or its proposed customer. Financial 
considerations were limited solely to an analysis of the revenues and 
expenses of the broadcaster, matters immaterial to the only proper 
question before the Commission. The need for the comion carrier 
service and its efficiency of operation were submerged in, and made 
subservient to, the alleged competitive relationship between the pro- 
posed customer and the broadcaster. The carrier-customer relation- 
ship, the paramount one, was ignored (after the bona fides of the 
carrier was established). The Commission's broadcast responsibilities 
controlled. Its common carrier functions were perverted into an ultra 
vires weapon to strike into the nonjurisdictional operations of the 


community antenna system. 


The relationship between the Federal Communications Com- 
mission and a given member of the public may be completely different 
depending upon the particular Commission function being performed. 
For example, the Commission has what might be termed a coercive 
authority over broadcast licensees which may be exercised in order to 
insure that they operate in accordance with their obligations. The Com- 
mission exercises such authority by means of rule prescription; license 
modification, renewal and revocation; and monetary forfeiture. However, 
these same licensees, as users of interstate common carrier communi- 
cations services, are entitled to avail themselves of the protection and 
benefits flowing from the Commission's regulatory authority over 
common carriers. ° Thus, broadcasters, as any other member of the 
public engaged in a lawful endeavor, are entitled to common carrier 


> WSAZ, Inc. v. A-T.&T., Docket No. 12856, 31 F.C.C. 175, 21 Pike & Fischer 
RR 853 (1961); The Western Union Telegraph Co., et al., Docket No. 9286, 14 
F.C.C. 1026 (1950). | 
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communications service upon reasonable demand at nondiscriminatory 
rates. This is so irrespective of their performance under their broad- 
cast licenses. The Commission has separate and distinct authority 
Over broadcasting as such. Obviously, denial to broadcasters of access 
to public telephone, telegraph or television program transmission 
service, or to Commission process for enforcement of the carrier's 
obligations to the public would be arbitrary and capricious. 


Likewise, it would be unlawful for the Commission to attempt to 
extend its authority beyond jurisdictional bounds in the broadcast industry 
and attempt to condition common carrier license grants upon the 
carriers obtaining agreement from its broadcast industry customers 
to cease a course of conduct deemed detrimental by the Commission 
to its concept of the public interest. The broadcast industry includes 
Many, such as networks, advertising agencies program packagers and 
trade associations, who are beyond the pale of the Commission's re- 


gulatory authority. Nevertheless, these entities, which are in varying 
degree dependent upon common carrier communication service, are 
capable by their actions of affecting the operations of the Commission's 
broadcast licensees in a manner that might be deemed contrary to the 
public interest by the Commission. Clearly it would be improper for 
the Commission to attempt to coerce the nonjurisdictional offending 


entities by denying them common carrier services. 


The Carter Mountain ruling, if allowed to stand, will in the words 
of the dissenting Commissioner, have Opened "a veritable Pandora's 
box which in the end may well redound to the serious detriment of the 
broadcasting industry itself" (R. 63 5). 


The press, which disseminates news and performs other functions 
in competition with the broadcast industry, has availed itself of the 


Commission's process as a user of public communication service 
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seeking modifications of common carrier rates.® It is doubtful that 


any one would seriously argue that the Commission could prescribe, or 
ignore complaints about unreasonably prejudicial press rates in order 
to maintain the competitive position of a broadcast licensee vis-a-vis 
a competitor newspaper. There might be more color of authority for 
such Commission action with respect to the press than the community 
antenna industry because of the provision in Section 201 (b) of the 
Communications Act respecting the press rate classification. Of course, 
Commission action of this nature would be unlawful as to the press, an 
antenna system or any other member of the public. Denial of public 
comimunications services appears to be more injurious| to an enterprise 
dependent upon it than prejudicial rate treatment. If the Commission 
can deny service to Western because of the competitive broadcast 
situation, what is to prevent it from prescribing or ignoring prejudicial 
communication rates to antenna systems, fortunate enough to have 
communication service, because of a competitive broadcast Situation ? 
Examples of unlawful Commission action predicated upon the Carter 
Mountain rule could be multiplied endlessly. However, they are not 
necessary to demonstrate the grievous nature of this ruling. There is 
no better example of administrative usurpation of authority that only 
Congress can grant; nor no more vivid factual Situation illustrating 

the misapplication of legitimate authority, than contained in the 


Carter Mountain case. 
alter Mountain | 


It is the unqualified duty of the Commission under Section 1 of 
the Communications Act "to make available, so far as possible, to all 
the people of the United States a rapid, efficient, Nation-wide and world- 
wide wire and radio communication service with adequate facilities at 
reasonable charges."' The legal right of the public to demand access to 


Ape a a | 

FCC Initial Decision in Docket Nos. 11645, 
nent portions of this unreported decision); 
-, Docket Nos. 5993, 6202, 11 F.C.C. 377 
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such facilities is spelled out in Section 201 of the Act which imposes 
upon common carriers engaged in communications by wire and radio 
the duty "to furnish such communication service upon reasonable 
request therefor." 


of a much more li 
(emphasis added) 68 U.S. App. D.C. 126, 94 F. 2d. 251, supra. 


In the instant case, the Commission has refused to authorize the 
construction of radio facilities by Appellant to furnish to its customer, 
Western, a class of public communication service which has long been 
recognized by the Commission and for which common carriers, including 
Appellant, generally make provision in their tariffs. The Appellant 
common carrier is ready and willing to provide service. Western 
desires such service. The Commission has denied an authorization by 
misapplication of radio broadcast law. When the instant case is placed 
in its public utility posture and common carrier licensing tests applied 
in lieu of broadcasting considerations, it is obvious that the Commission 
is in error. It is clear that the Commission has arbitrarily and cap- 
riciously denied Appellant's customer access to public communications 
facilities to which it "has the legal right to demand." The Commission 
has, in fact, no more legal authority to deny common carrier television 
program transmission service to Western, or Appellant the right to 
furnish such service, than it does to deny telephone service to Western, 
or the telephone company the right to furnish such Service. 
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THE COMMISSION'S DENIAL OF APPELLANT'S APPLICATION 
IS AN ARBITRARY AND CAPRICIOUS ACTION DESIGNED TO 
EXTEND THE AGENCY'S AUTHORITY BEYOND ITS STATUTORY 
JURISDICTION TO REACH APPELLANT CARRIER'S CUSTOMER 


Aside from the Commission's erroneous misapplication of the law 
as discussed above, it is evident that the agency has attempted to confer 
upon itself authority heretofore found lacking and being sought before the 
Congress. | 


In its 1959 inquiry in Docket No. 12443 (hereinafter referred to by 
docket number), the Commission examined every facet of | possible regu- 
latory jurisdiction over community antenna systems and decided that it 
had no authority to regulate them as common carriers, broadcasters, or 
by virtue of any implied powers under the Communications Act.” The 
Commission also concluded, in the same proceeding, that certain limited 
jurisdiction over community antenna operations was meritorious and that 
legislative recommendations to Congress were warranted. The recom- 
mendations contemplated that such systems would be required to obtain 
the consent of the stations whose signals they transmit. Also, the sys- 
tems would be required to carry the signal of the local station without 
degradation, if the local station so requested. On April 22, 1959, the Com- 
mission transmitted these legislative recommendations to the 86th Con- 
gress. The Senate Commerce Committee favorably reported a bill and 


specified that the criteria to be followed by the Commission in regulating 
| 


| 
" GATV and TV Repeater Services, Docket No. 12443, 26 F.C.C, 403, 18 Pike & 


Fischer RR 1573 (1959). Subsequent to the Carter Mountain de 
1962, the Commission reiterated its previous holdin; 


' 


& Fischer RR 1624. Appeals from 
S are pending before the Court, sub nom, Rust Craft 
Broadcasting Co. v. United States of America and Federal Communications Commis- 
sion, Case Nos. 17038 and 17264. 


antenna systems should include: (1) non-duplication of the local station's 
programs by the antenna system by means of signals received from other 
Stations; and (2) reception of the local station's Signal by the system. 

The Committee's proposal did not provide that antenna systems must ob- 
tain the consent of the stations whose signals are received. The Senate 
recommitted this proposed legislation to the Committee, and no legisla- 
tion authorizing Commission regulation of antenna systems was enacted 
by the 86th Congress. (See Appendix for pertinent details regarding pro- 
posed legislation). 


On February 16, 1961, the Commission transmitted to the 87th Con- 
sress proposed legislation which would enable it to issue rules and regu- 
lations with respect to antenna systems. (See Appendix). The Commis- 
sion indicated in its transmittal , that it could exercise the requested au- 
thority "in the field of duplication by CATV systems of programs being 
carried by the local station." Also it might require "the CATV system 
to carry the program of the local station." The Commission's legislative 
proposal was currently before the 87th Congress at the date of this Brief. 


The Commission has itself recognized that it must conduct its busi- 
ness in accordance with its existing statutory authority, irrespective of 
its pending legislative Proposals. Accordingly, in 1959 the Commission 
rejected Intervenor's proposal in this proceeding that final action be with- 


held on Appellant's common Carrier application pending action by the Con- 


gress on the legislative Proposals. After making reference to a prior 
"freeze" on applications of the nature of Appellant's, the Commission 
Stated that it would be "difficult to justify a reinstitution of the freeze," 
because in view of its Conclusions in Docket No. 12443: 
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"in the regular course pending action by the Congress on 
legislation necessary to changes in the established regu- 
latory pattern" (R. 101). 


In further recognition of the pendency of legislation extending its 
regulatory jurisdiction to community antenna systems, the Commission 
has refused to consider a proposed rule prohibiting the systems from 
duplicating programs received from distant stations which are carried 
by local stations. On July 30, 1962, the Commission stated: 


"As evidence of our concern and believing that some adjust- 
ment of the competitive situation of local television stations 
as against CATV systems would be in the public interest, 
but feeling that the Commission lacks Clear, direct author- 
ity over CATV operations, we recommended to Congress 
that legislation be adopted which would vest in the Commis- 
sion express authority with respect to the operation of com- 
munity antenna television systems to issue rules and regu- 
lations in those situations where local television stations 
are operating under inequitable disadvantages in competi- 
tion with community antenna television systems. This 
legislation was introduced in the 87th Congress as §, 1044 
and H.R. 6840, | 


* * * * ver 


"In view of the bills presently pending before the Congress, 
we have doubts as to the advisability of initiating the re- 
quested rule making at this time as to petitioner's alterna- 
tive proposal prohibiting CATV systems from transmitting 
programs under certain circumstances," Distribution of 


Television Programs b CATV Systems, 23 Pike & F ‘ischer 
RR 1624, 1626-7 (1962), 


The Commission has not received the authority requested from 
Congress. It would be improper to freeze Appellant's application pend- 
ing Congressional action on the legislative proposals. The Commission 
does not have authority to adopt rules prohibiting antenna systems from 
receiving signals which duplicate programs of local stations. Neverthe- 
less, the Commission denied the common carrier application of Appellant 
(Carter) "without prejudice, however, to Carter's refiling when it is able 
to show that the CATV operation will avoid the duplication of the KWRB- 
TV programming which now exists and, that the CATV system will carry 
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the local KWRB-TV signal." (R. 631). Hence, the Commission is attempt- 
ing to assert by indirection the very authority it admittedly does not have 
and is seeking from Congress. Action of this nature is, in the words of 
the I.C.C., "such an arbitrary abuse of the discretion" vested in a regu- 
latory agency under its Statute "as to invite immediate intervention of 
equitable relief," Denver and R.G.W.R. Co, Trustees Abandonment, 247 
I.C.C. 381 (1941). The Denver case involved the application of Section 
1(18-20) of the Interstate Commerce Act, the parent legislation of the 
F.C.C.'s common carrier licensing authority. In the Denver case, the 
I.C.C. found that the present and future public convenience and necessity 
permitted abandonment of a railroad line, The contention was made that 
the I.C.C. should attach a condition to the grant requiring reconstruction 
of the narrow gage line to standard gage in order to generate more traf- 
fic sufficient to warrant the continued operation of the railroad, However, 
there was no provision of law authorizing the I.C.C. to require that a line 
be reconstructed to standard gage. The LC.C. refused to extend its au- 
thority beyond jurisdictional bounds by Stating cryptically that: 

"To attempt to do so by indirection, that is ina certificate 

permitting abandonment of the narrow-gage line upon con- 

dition that it be replaced with a standard-gage line, would 

be such an arbitrary abuse of the discretion vested in us 

by section 1(18-20) of the Interstate Commerce Act as to 

invite immediate intervention of equitable relief." (247 

1.C.C, 392-393). 

The F.C.C., as well as other regulatory agencies, must know that 
regulatory control over a nonjurisdictional matter cannot be asserted by 
indirection. This is evidenced by a Commission decision adopted April 
18, 1962, about two months after the Carter Mountain decision. Tele-_ 
phone Answering Service of Trenton, et al, Docket Nos. 14148, 14149, 32 
F.C.C. 837, 839. In this case, which involved two mutually exciusive 
radio applications in the common carrier services, the Commission 
recognized that its authority over the proposed common carrier radio 


Signalling service did not extend to an applicant's nonjurisdictiona]l tele- 


phone answering service which would be operated in conjunction with, and 
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as an integral part of, the proposed common carrier service. If the 
Carter Mountain doctrine were valid, the Commission could readily have 
asserted regulatory control over the telephone answering service. 


All of the foregoing suggests two alternative explanations as to the 
purpose and intent of the Carter Mountain holding, neither of which indi- 
cates a legally valid exercise of regulatory jurisdiction, There are clear 
indicia of a regulatory agency impatient with the delay in Congressional 
action upon legislation proposed by the Commission enlarging its juris- 


diction. ® Alternatively, a serious question is raised as to whether the 
agency has knowingly exceeded its Statutory authority in order to supply a 
dramatic impetus to proposed legislation apparently stalled in Congress. 


In any event the law is clear. When a regulatory agency has here- 
tofore determined that it lacked certain authority and has sought such au- 
thority by means of a legislative proposal which is before Congress, the 
agency cannot confer the requested authority upon itself "by an extrava- 
gant, even if abstractly possible, mode of interpretation. " Power Comm'n 
v. Panhandle Co., 337 U.S. 498, 514 (1949); Trans-Pacific Fret. Conf. of 
Japan v. Federal Maritime Board, _U.S. App. D.C. eo) 302 F.2d 875, 
879 (1962). The Commission's attempt to exercise the precise author- 
ity which Congress has not seen fit to grant is plainly arbitrary and ca- 
pricious. | 


: See, for example, questions from one of the Commissioners directed at coun- 
sel for Appellant during oral argument before the Commission. The Commissioner: 


"Let me ask you a question. Supposing you are right, that under the law 
nothing can be done, and we will give you this thing [the common carri- 
er license]; and suppoSing, since we don't make this determination on 
the economic impact [of the carrier's customer upon the local station], 
that in fact the station goes broke and goes off the air. The record ap- 
parently shows that some 40,000 [or '150, or 200'} people will not have 
any [local] television service. What are we supposed to do about this? 
Nothing?" (Tr. 399-400). | 
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THE COMMISSION'S DENIAL OF APPELLANT'S 
APPLICATION CONSTITUTES CENSORSHIP OF 
PUBLIC COMMUNICATIONS IN VIOLATION OF THE 
CONSTITUTION AND OF THE COMMUNICATIONS ACT 
A member of the public who proposes to make use of a common 

carrier communication service for lawful purposes has a legal right to 
make reasonable demand for such service at a location of his own choos- 
ing. This is a basic right of all users of public utility Service, as briefed 
above. However, the user of public communication service has, in addi- 


tion, the protection of the First Amendment to the Constitution guaran- 


teeing freedom of speech and press, 


The entire stream of communications is constitutionally protected 
from its source to its destination. The right of freedom of speech and 
freedom of press embraces not only the rights of publication but also of 
dissemination and distribution, as well as of reception. Saia v. New York, 
334 U.S. 558 (1948); Winters v. New York, 333 U.S. 507 (1948); Martin v. 
Struthers, 319 U.S. 141 (1943). If the stream is dammed at any point by 
prior governmental restraint, a constitutional question is presented, As 
the art of communications advances the constitutional protection embraces 
additional devices and methods. Saia v. New York, supra. The television 
medium of communication is entitled to the protection of the First Amend- 
ment. American Broadcasti Company v. United States, D.C. S.D. N oy 
110 F. Supp. 374 (1953), affirmed sub nom F.C.C. v. American Broad- 
casting Co., 347 U.S, 284 (1954). See also, Joseph Burstyn, Inc. vy. Wilson, 
343 U.S. 495 (1952); United States v. Paramount Pictures, 334 U.S. 131, 
166 (1948), 


Public common carrier communications services; message tele- 
phone and telegraph, private line telephone and telegraph, radio or tele- 
vision program transmission, telephotograph and many others; have all 
become established forms of communication available to the public under 
tariffs properly filed with the Commission. The duty to furnish these 
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services and the right of the public to demand them are as well-estab- 
lished by the Communications Act and the decisions of the Courts, as the 
right of the public to the use of the United States mail. It is no less cen- 
sorship to deny use of the various classes of public wire and radio com- 
mon carrier communications services because of the content, nature or 
business impact of the communication than it is to deny use of the vari- 
ous classes of the mail service on the same grounds. Television pro- 
gram transmission service has all of the legal attributes of telephone or 
telegraph service. It is a means by which the public disseminates intelli- 
gence and denial of the use of the service where the activity is lawful is 
as surely censorship as denying the right to transport printed material 
(including pictures) by mail, rail, air or otherwise. The analogy is pre- 
cise and it will not be contended by any party that the use of the mail, or 
of rail or air transportation can be denied by the government because the 
content of the printed page would better enable one business enterprise 
to compete with another for the favor of the public, whether or not either 
business enterprise were subject to Federal regulation. It is difficult, if 
not impossible, to conceive of a more virulent form of censorship than 


denial of access to public communications facilities, 


It is no answer to state that the Commission is Promoting the public 
interest in local television broadcasting. It has no right to promote this 
valid purpose by denying constitutional and statutory rights guaranteed to 
the public. The national public policy with respect to local broadcasting 
must be implemented within the framework of the law. If i in the mind of 
the Commission, Western's lawful business activity inhibits the imple- 
mentation of that policy, the answer does not lie in censoring the commun- 
ications proposed to be carried by Appellant for Western by denying to it 
the right to have transmitted certain programs the content of which might 
make Western's service more attractive to the market it seeks to serve. 


In addition to the constitutional protection, the user of public com- 
munication services benefits from the prohibition against censorship in 


| 
Section 326 of the Communications Act and from the Commission's policy 
| 


28 


against censorship by it of public communications, The Commission has 
heretofore held that it would constitute unlawful censorship of public com- 
munications were it to deny a common carrier authorization because the 
proposed carrier facilities would be used for the purpose of providing 
communication service to a community antenna system operating in com- 
petition with a broadcaster. In its Report in Docket No. 12443 the Com- 
mission noted that, while in a broadcast application it was appropriate to 
examine the "content" of the service proposed; it was not appropriate to 
examine "the 'content’ of the intelligence which is to flow over the com- 
munication circuit," in the case of a common Carrier application. The 
Commission held with respect to a common carrier application: 


"[W]hether it be for a radio facility under Title II of the 

act or a wire facility under Title I, it is neither proper, 
pertinent, nor necessary for us to consider the specific 
lawful use which the common carrier subscriber may 

make of the facilities of the carrier. To take a different 
view would place the Commission 

tion of acting as a censor ove 

put us under the burden of po 

facilities but the content of t 

on the facilities. The logica 

would require us to deny co acilities of any 
kind (message telephone, telegraph, etc.) to CATV's and, 
for example, to deny access to facilities to those acting con- 
trary to our concept of public welfare, The adjudication of 
these matters is beyond our province." (26 F.C.C. 432-433; 
18 Pike & Fischer, RR 1604), 


In the instant case the Commission did not purport to vary or re- 
treat from its policy against censorship. In its decision, interspersed 


among generalizations regarding the Commission's position as "guardian 


of the public interest" and its authority to exercise "expert" and ''valued"" 
judgments, the only specific attention given to the question of censorship 
was as follows: 
"There is no attempt to examine, limit, or interfere with 
the actual material to be transmitted. . . -[W]e do not 


agree that we are acting in any fashion which would con- 
stitute ’censorship.' "' (R. 628). 
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Contrary to the above statements, there was an examination of the con- 
tent of the proposed intelligence to be transmitted by Appellant for its 
customer, Western. A finding was apparently made that! | Program ma- 
terial in duplication of that of the Intervenor was or would be transmit- 


ted by Appellant. | 


The Commission's decision clearly resulted in a limitation on, and 
interference with, the material to be transmitted. A prior restraint was 
imposed upon the proposed transmission in the form of a denial of the 
common carrier authorization because of the nature of the program ma- 
terial to be transmitted. If, contrary to Appellant's under standing of the 
decision, there is no limitation or interference with the program material 


to be transmitted by means of Appellant's proposed facilities, then clear- 
ly the limitation is upon the lawful use to be made of the material by West- 


ern. There has been either censorship of the material to be transmitted 
by the carrier or extra-jurisdictional regulation of the operations of the 


antenna system, or both, | 


It is submitted that the Commission! S$ conclusion that its action does 
not constitute censorship is belied by the above- meson findings and 
effects of the decision. Moreover, reversible error is inherent in the 
Commission's bare conclusion, without explanation, that there has been 
no censorship, because: | 

"The expression of a bare conclusion. . . does not reveal 

"the basis for the conclusion required by 47 U.S.C. § 409 

(b) (1952), 66 Stat. 721 (1952), 47 U.S.C.A. § 409(b). | The 

statutory duty of this court to review the action of the 

Commission cannot be performed without a fuller state- 


ment of its reasons for its conclusions." Telanswerphone, 
Inc. v. Federal Communications Com'n. ,» 97 U.S. App. D.C. 


398, 401; 231 F.2d 732, 735 (1956). | 
When there is a question of abridgment of the constitutionally protected 
freedom of speech and press, there is a "heavy burden" upon the govern- 
mental agency to demonstrate that the limitation imposed is valid. Joseph 
Burstyn, supra, at 343 U.S. 504, Obviously, the Commission has not 
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carried that "heavy burden" in the instant case by expressing the bare 
conclusion that there has been no censorship. Finally, as briefed herein- 
after, the Commission's unexplained conclusion is deficient in view of 

its prior well-reasoned decision to the effect that censorship would re- 
sult from Commission action of the very nature taken in the instant case, 


IV 


THE COMMISSION HAS FAILE 
EXPLAINING WHY THE D. 


Prior to its final decision in the instant case, the Commission con- 
Sistently has held that it cannot validly deny a common carrier authoriza- 
tion in order to reach a community antenna customer of the Carrier and 
thus prevent an indirect economic impact upon a broadcast station. CATV 


and TV Repeater Services, Docket No. 12443, 26 F.C.C. 403, 431-434, 18 
Pike & Fischer RR 1573, 1603-1605 (1959); Intermountain Microwave, 24 
F.C.C. 54, 16 Pike & Fischer RR 733 (1958). See also, Frontier Broad- 
casting Co. et al., 24 F.C.C, 251, 16 Pike & Fischer RR 1005 (1958). In 
Intermountain at 24 F.C.C. 57, 16 RR 736, the Commission denounced ac- 
tion of such nature as “arbitrary, capricious and discriminatory," words 


reminiscent of those expressed by the I.C.C. in the Denver case, supra, 


in refusing to attach a Condition to a grant having the effect of regulating 
a nonjurisdictional matter by indirection. 


The Commission has heretofore adhered to the law of common car- 
rier licensing, as briefed above, and refused to apply principles of radio 
broadcast law.? In Docket 12443 at 26 F.C.C. 432, 18 Pike & Fischer 


The question in the Fronti 
In deciding this question in the 


ants, be determinative in appl 
riers." (24 F.C.C. 255, 16 Pike & Fischer RR 1010). 
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| 
RR 1603, the Commission stated that "the 'public interest’ considerations 


which pertain to the grant of a communications common carrier applica- 
tion are not the same as, or interchangeable with, those which pertain to 
the grant of . . . a Broadcast Service application." The Commission pro- 
ceeded to discuss and distinguish the public interest considerations per- 


taining to its diverse licensing functions. The Commission concluded that: 
| 
"[I]t would not constitute a legally valid exercise of |regula- 
tory jurisdiction over common carriers to deny authoriza- 
tion for common carrier microwave, wire, or cable trans- 
mission of television programs to CATV systems on the 
grounds that such facilities would abet the creation! of ad- 
verse competitive impact by the CATV on the construction 
or successful operation of local or nearby stations" (26 
F.C.C. 433, 18 Pike & Fischer RR 1605). | 
| 
As previously stated, the Commission has heretofore held that it 
would be unlawfully censoring public communications were it to deny a 
common Carrier authorization because the carrier's facilities would be 
used to provide communication service to a community antenna system 
operating in competition with a broadcaster. Quotations from the Com- 
mission's decision in Docket No. 12443 explaining the censorship situa- 
tion are set forth above. Also, as indicated above, the Cor mission de- 
cided in Docket No. 12443 that inasmuch as it had no existing statutory 
authority to regulate the operations of antenna systems for the competi- 


tive benefit of broadcasters, that legislation be sought to that end. 


Even in the instant proceeding up to the time of final decision, the 
Commission adhered to its above-described holdings. In Bostponing Ap- 
pellant's grant following Intervenor's protest, the Commission stated: 


"In paragraphs 72 through 77 of our Report and Order [in 
Docket No. 12443], we set out the basis for our conclusion 
that it would not constitute a legally valid exercise of regu- 
latory jurisdiction over common Carriers to deny authoriza- 
tions for common carrier microwave, wire or cable trans- 
mission of television programs to CATV systems on the 
ground that such facilities would abet the creation of adverse 
competitive impact by the CATV on the construction or suc- 
cessful operation of local or nearby television sralions’: 

(R. 100). 
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The Commission concluded that "we hereby affirm and adhere to" the 
aforementioned determination in Docket No. 12443. 


In overriding all of its prior and consistent precedent, the Commis- 
Sion has a responsibility to the public and to the process of judicial re- 
view to adequately explain why it is reversing its holdings. At this Court 
has stated: 

"The doctrine of stare decisis does not apply to decisions of 
administrative bodies such as the Communications Com- 

mission, but radical departures from administrative inter- 

pretations consistently followed cannot be made except for 

most cogent reasons," 10 

The uninformed reader of the final decision in the instant case would 
not know that the Commission was overriding all of its prior precedent 
until he reached the fina] sentence in the penultimate numbered paragraph, 
which reads as follows: 

"To the extent that this decision departs from our views in 

the Report and Order in Docket No. 12443, 26 FCC 403 (Re- 

leased April 14, 1959), those views are modified" (R. 631), 

No mention is made in the decision of the fact that there was before 
the 87th Congress, the Commission's legislative proposal that it be em- 
powered to regulate the community antenna industry's competitive impact 
upon the broadcasting industry. Nor is there any reference to the Com- 
mission's prior holdings that it was without statutory authority to control 
the aforementioned competitive impact by indirection through licensing 
of common carriers,!! No explanation is given as to the validity of 


10 WOKO, Inc. v. Federal Communications Commission, 80 U.S. App. D.C. 333, 
341, 153 F.2d 623, 631 (1946), reversed on other grounds, 329 U.S. 223. See also, 
City of Detroit, Michigan v. Federal Power Com'n, 97 U.S. App. D.C. 260, 268, 230 
F.2d 810, 818 (1955): "We simply say that if the Commission is now to abandon the 
treatment historically accorded Pipeline-produced gas in rate making on the ground 
that the ultimate public interest will be better served thereby, the Commission 
should justify it on the record." 


11 gee Power Comm'n v. 


33 


superimposing principles of law applicable to the broadcast industry into 


the common carrier field. Nor is there any indication that such super- 
imposition is unique, unprecedented, and in conflict with prior Commis- 
Sion holdings, as well as holdings of this Court and the Supreme Court 
(as briefed above). The bare denial that the instant decision constitutes 
censorship of public communications appears ostensibly to have been in- 
serted in the decision in response to Appellant's contention to the con- 
trary (R. 628). There is no attempt to explain how action identical to that 
which was previously characterized by the Commission as censorship no 


longer bore that heinous label. | 


The Commission did not improve upon its inadequate findings and 
failure to explain its departure from precedent in its Order (R. 733-735) 
denying Appellant's Petition for Reconsideration (R. 646-693) which point- 
ed out the prior contrary Commission holdings. Regarding pleadings filed 
by the National Community Television Association and the Commission's 
Common Carrier Bureau in support of Appellant's Petition, the Commis- 
sion stated: | 

"However, neither the NCTA nor the Common Carrier 

Bureau has presented any arguments which have not been 

previously considered by the Commission and which have 


not in substance been answered by the Commission's De- 
cision" (R. 734). | 


| 
Not only has the Commission not answered the cogent argument present- 
ed, as will appear from a comparison of the following excerpt from the 
Common Carrier Bureau's pleading with the Commission's decision, but 
| 
it appears to be contemptuous of the process of Judicial review. The co- 
gent and unanswered argument of the Bureau is, in part, as follows: 
"5. Common carriers are required both by law and their 
tariffs to offer to serve all members of the public, on a 
non-discriminatory basis. Thus, to single out a particu- 


lar customer, a CATV in this case, and to direct that the 
carrier not provide the requested service until some con- 


dition is first complied with by carrier's prospective cus- 

tomer (which condition has nothing to do with the lawful- 

ness of the customer's business) would appear to constitute 
| 
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"an arbitrary and unwarranted restriction on the carrier, 
This is particularly emphasized in view of our decision 
that we have no jurisdiction over the CATV, and the car- 
rier, in turn, has no control over the CATV customer. 
This decision is of particular significance to the entire 
communication common carrier industry and is funda- 
mental in the common carrier regulatory picture. If the 
Commission is to adopt such a restrictive policy regard- 
ing common carrier use of radio facilities, then the same 
policy must necessarily be applied to wire and cable fa- 
Cilities (See Sec. 214 of Act). Indeed, such restrictions 
must be applied to all common carriers, alike, across the 
board. 


"6. Under the doctrine of this case, the Commission would 
be required to examine every telephone company applica- 
tion for extension of its facilities, either wire, cable or 
radio, pursuant to Title II or Title Ul of our Act, to deter- 
mine whether a grant of such application might afford 'un- 
desirable’ service to a CATV system vis-a-vis a TV 
broadcaster. An interesting and logical extension of this 
philosophy would give the Commission the power to affect 
Control of broadcast networks by the expedient of refusing 
to authorize use of common Carrier facilities for the net- 
works until some 'desirable' conditions have first been 
Satisfied. 


"7. It is submitted that the indirect control asserted in this 
case over matters presently determined to be beyond our 
jurisdiction, is an arbitrary and discriminatory restriction. 
Accordingly, it is respectfully requested that the Commis- 
sion reconsider its decision herein, adopt the Examiner's 
Initial Decision, and seek passage of an appropriate amend- 
ment to the Communications Act to permit direct regulation 
of CATV's" (R. 720-721), 


The Commission cannot thwart the process of judicial review by 
failing to explain why its action does not constitute censorship of public 
communications; why it can validly superimpose broadcast law into the 


common carrier area; and why it can lawfully regulate the activities of 
@ community antenna system. The requirement that the Commission ade- 


quately explain the basis of its decision is even more stringent in a case, 
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such as this, which is of general importance to an entire industry, a as 


indicated by the above-quoted passage from the Common Carrier Burecu's 
| 
pleading. | 


The foregoing inadequacies in the Commission's decision clearly 
constitute reversible error for the reason indicated by the Supreme Court 
in the Eastern Central Association case: 

—— eet association 


| 
"We do not undertake to determine what result the Commis- 
sion should reach. But we Cannot say that the one at which 
it has arrived has the sanction of law without further basis 
than we now have. This in itself requires reversal" (321 
U.S. 210). | 


Vv 


THE COMMISSION'S CONCLUSION THAT A GRANT OF 
APPELLANT'S APPLICATION WOULD RESULT IN THE 
DEMISE OF A TELEVISION BROADCAST STATION WITH 
CONSEQUENT PUBLIC INJURY IS NOT SUPPORTED BY 
ADEQUATE FINDINGS NOR BY SUBSTANTIAL EVIDENCE 


| 
The Commission did not make adequate findings, nor is there sub- 


Stantial evidence, supporting its conclusion that a grant of Appellant's 
application would result in the demise of the Intervenor's station, even if 
we assume (contrary to Appellant's position and to the law as briefed 
above) that the question of indirect economic impact was properly before 


the Commission. 


The question of findings and evidence should be placed in the proper 


frame of reference. The burden of proof was upon Intervenor to show the 


a Eastern Central Associat 
the matter is one of 
iers, i i likinds of carri- 
ers within the Commission's j It may touch vitally the public interest. 
It involves, to some extent, the important task of reconciling previously established 
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extent of any impact a grant of Appellant's application would have upon 
Intervenor's station operation and any resulting injury to the public, 


This "is certainly a heavy burden," as noted by the Court in its Carroll 


decision, 18 Regarding the question of impact upon the television station 
and the public, the Hearing Examiner stated in his Initial Decision that 
the record in the instant case "precludes any reliable approach to an ac- 
curate estimate" and "does not permit but conjecture." Continuing, the 
Examiner asked the following rhetorical question: 


casting or newspapers contribute 

which KWRB-TV is exposed ?'' 

The Commission Sidestepped the foregoing question simply by ig- 
noring its troublesome ramifications. No mention was made in the Com- 
mission's decision of any competitive media other than community anten- 
na systems, except for a passing reference to "translators" in Paragraph 
14 (R. 630). No findings were made regarding the competitive impact of 
the other media: boosters and translators; radio broadcasting; and news- 


antenna systems (R. 218; Tr. 160-163), Likewise, the systems receive 
these signals without Appellant's proposed microwave service, and will 
not be able to receive any additional television programs as a result of 
the service proposed in Appellant's application (Tr. 42, 243). Accordingly, 


* At 103 U.S. App. D.C. 350, 
Frederick W. Ford, 
Stations," 


carrier licensing, 
unprecedented. 
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Intervenor faces the competitive problems of the division of its potential 
audience irrespective of Appellant's application. Moreover, the problem 
results from competitive media other than antenna systems. 

| 


The Commission has heretofore recognized the difficulty inherent 
in evaluating the competitive impact of a community antenna system upon 
a broadcast station and ultimately upon the public interest, insofar as the 
well-being of the broadcaster is involved therein. In Docket No. 12443, 
the Commission stated that it would be "faced with the necessity of isolat- 
ing this impact as a decisive factor" as compared with the myriad com- 
petitive conditions affecting the broadcaster. 14 In the instant decision no 
explanation appears as to why the antenna systems, if served by facilities 
proposed in Appellant's application, would be the decisive factor in the pre- 
dicted demise of the station. 


The Commission's prediction of the demise of station KWRB-TV 


appears grounded upon a comparison of the relative quality of the televi- 
sion pictures received by viewers of KWRB-TV as compared with pictures 
received by means of the antenna systems, with and without Appellant's 
proposed microwave service. However, there is a dearth of evidence and 
findings in this crucial area. There is merely a recitation in paragraph 
13 of the decision (R. 630) of the Intervenor's contentions) that: (1) the 
broadcaster's "picture is clearer and better than the one appearing on the 
CATV cable in the area," and (2) "a grant of the instant application would 
permit the CATV to improve its facilities to match that of KWRB-TV." 
The only semblance of a Commission finding in this regard is the follow- 
ing single sentence at the end of paragraph 13 of the decision: 


"Its [KRWB-TV] one balancing factor of a better picture 

will have been removed" (R. 630). | 

a 26 F.C.C. 423, 18 Pike & Fischer RR 1594. In isolating and determining the 

economic impact of a translator station upon a broadcast station, the Commission 
has held that the competitive effect of CATV Systems can not be ignored. Televi- 
sion Translator Stations, Docket No. 12006, 15 Pike & Fischer RR 1708, 1711 
(1957). Conversely, it follows that the competitive effect of translator stations 
must be considered when the impact of CATV systems is being isolated and deter- 
mined. 
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Presumably (although it is not clear), the above-quoted sentence means 


that a grant of Appellant's application will result in video reception of 
equal quality by viewers independent of, and those relying upon, the an- 
tenna systems. Also, the sentence presumabiy means that equality in re- 
ception will result from the system's being permitted "to expand its serv- 
ices and furnish better technical facilities" by utilizing Appellant's pro- 
posed microwave facilities (R. 630). 


The lack of Supporting evidence on this point gives rise to the ques- 
tion of whether the Commission was intentionally cryptic and ambiguous 
in any findings, independent of a recitation of the broadcaster's conten- 
tions. The only direct (as distinguished from inferrable) evidence on 
relative quality of video reception is as follows: 


"Q. Well, what will be the effect so far as operations are 
concerned of the cable [CATV] systems according to your 
understanding if these applications are granted? Will 
there be different programs? 


"A. No. They [referring either to the CATV systems or 
their subscribers] will have a clearer, better picture than 
what they have at the present time. And if the picture is 
as good as what they can get from us direct, 
and there is a favorite show they want to watch, I have no 
way of giving any proof to my prospective local [advertis- 
ing] accounts as to whether they watch the show on KOOK, 
or KID, on KTWO [TV stations received via the CATV sys- 
tem] or on ours, and it splits my potential possibility of 
making a sale to a local advertiser into four segments in- 
stead of one." (Testimony of Mrs. Mildred V. Ernst, co- 
proprietor of Intervenor KWRB-TV (Tr. 243)).(Emphasis 
supplied), 


As is apparent from the above quotation, the witness was merely hypothe- 


sizing as to the relative quality of the video signals if the application were 
granted. 


Appellant is unaware of, nor has the Commission referred to, any 
evidence of record from which reasonably may be inferred any finding 
that pictures of equal quality will be received by subscribers of KWRB- 
TV and of Western, if Appellant is authorized to construct its proposed 
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facilities to serve Western. The Commission invoked its "expertise" in 
order "to predict" that the "demise of the local television station" would 
be "the ultimate situation" resulting from a grant of Appellant's applica- 
tion (R 631), However, there is no indication that from its expertise 
flowed any finding as to equality of picture reception, | 


| 
"The ‘expertise’ of a commission usefully serves it in 


evaluating the evidence, but that expertise cannot sup- 
ply evidence and cannot, without findings made upon the 
critical issues before it, guide a commission to a ra- 
tional and lawful decision." Capital Transit Company v. 
Public Utilities Com'n., 93 U.S. App. D.C, 194, 205, 213 


F. 24 176, 187 (1953), cert, denied, 348 U.S. 816. 
Nor could the Commission have properly relied upon its expertise in as- 
suming that equality of picture reception would result from a grant of the 
application. "Commission expertise alone cannot support [such] pivotal 
assumption[s]." Harrell v. F.C.C., 105 U.S. App. D.C. 352, 355, 267 F, 
2d 629, 632 (1959), and cases therein cited. (Bracketed material inserted 
by Court), Moreover, there is neither evidence nor findings tending to 
show that Intervenor would be unable or unwilling to improve its facilities 
and regain its alleged picture superiority if faced with the improved an- 
tenna system reception resulting from a grant of Appellant's application. 


The Commission has assumed or predicted that the Intervenor sta- 
tion would cease operation as opposed to taking steps to improve its com- 
petitive position vis-a-vis the antenna systems. This critical assumption 
is not only unwarranted but inconsistent with evidence of record showing 
that antenna systems antedated local television station operation in the 
area in question (Tr. 131-133); and that the financial results from KWRB- 
TV's operations have improved steadily in the face of com) etition from 
antenna systems (Tr. 257-260). The foregoing assumption or prediction 
also is contrary to circumstances observed by the Commission in other 
cases. In Docket No. 12443, the Commission concluded: | 


"As far as we are aware, there is no clearly defined rela- 
tionship between the amount of money a station makes and 
the quality of service it renders. Rather, good service is 
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"shown on this record to be on occasion a result of compe- 
tition - the competition provided by the auxiliary services. 
In at least two instances. . . the broadcaster put in micro- 
wave facilities because it was necessary to meet the multi- 
ple service and live network shows provided by the compet- 
ing CATV." (26 F.C.C. 423; 18 Pike & Fischer RR 1595). 


In order to have applied the rule of the Carroll case, the Commis- 


sion must also have assumed or predicted that following the demise of 
station KWRB-TV, no other local station would replace it. However, 
there was no evidence of record nor Commission findings bearing upon 
this matter. Certainly, the Commission's expertise or experience could 
not lead inexorably to this assumption or prediction in view of the follow- 
ing from Docket No. 12443: 
"[A]s we have stated many times in considering economic 

injury, broadcasting is a dynamic business. If one station 

goes under, another station, or here another form of serv- 

ice fulfilling many or all of the same functions, may well 

soon replace it." (26 F.C.C. 423; 18 Pike & Fischer RR 

1595). 
The Commission must have made the unwarranted assumption that neither 
Intervenor nor any successor thereto furnishing a free television broad- 
cast signal can compete effectively for an audience in the area in ques- 
tion with community antenna systems charging substantial connection fees 
and monthly service rates (Tr. 246). 


The Commission's failure to make findings regarding critical is- 
sues, and such findings as were made regarding economic impact, demon- 
strate that effective judicial review has been thwarted. The standards 
prescribed many times by this Court for agency findings have not been 
met. Braniff Airways, Inc. v. Civil Aeronautics Board, Case No. 16449, 
decided May 24, 1962, F. 2d ___» and cases therein cited. See also, 
Tri-State Broadcasting Co. v. Federal C. Com', 68 U.S. App. D.C. 292, 
294, 96 F. 2d 564, 566 (1938). Moreover, there is no evidence of record 
supporting the conclusion that a grant of Appellant's application would re- 
sult in the demise of the broadcast station with consequent public injury. 
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CONCLUSION 


Whether the instant Commission decision ig reviewed from the sub- 
Stantive legal standpoint, from the evidentiary standpoint or from the 
standpoint of adequacy of findings, the indications point in a single direc- 
tion. It appears that the Commission has arbitrarily and Capriciously de- 
termined to deny Appellant's application. In so doing the law has been 
misapplied, the agency's authority exercised in an ultra vires manner in 
disregard of Congressional legislative prerogative, the |First Amendment 
violated, and agency contempt of the process of judicial] review indicated, 
Clearly, reversal of the Commission's decision is warranted, with instruc- 
tions to deny Intervenor's protest and to grant Appellant's application. 


| 
Respectfully submitted, 
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A. STATUTES 


1. Communications Act of 1934, as amended 


| 
Section 1 (47 U.S.C. 151): 
For the purpose of regulating interstate and foreign commerce in 
communication by wire and radio So as to make ava 
possible, to all the people 
wide and world- 


commission 
to be known as the Commission," which shall 
be constituted as hereinafter Provided, and which shall execute and en- 
force the provisions of this chapter. | 


Section 201 (47 U.S.C. 201): 


classifications, and regulations for and 
cation service, shall be just|/ and reason- 
ice, classification, or regulation that is 
ed to be unlawful: 


have been 
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obtained from the Commission 
public convenience and necessi 


(2) local, branch 
length, or (3) an 
Provided further upon appropriate request 
being made, cy service, or the sup- 
plementing o rd to the provisions of 
this section. educe, or impair service 
to a community, or unless and until there shall 
first have been o i 
the present nor i i ecessity will be adversely 
affected thereby; except that the Commission may, upon appropriate 
request being made, authorize temporary or 
reduction, or impairment of service, 
tion, or impairment of Service, witho 
this section. 


than new construction, which will 
Service provided. 


(b) Upon receipt of an application for any such certificate, the 
Commission shall cause notice thereof to be given to, and shall cause 
a copy of such application to be filed with, the Secretary of the Army, 
the Secretary of the Navy, and the Governor of each State in which such 
line is proposed to be constructed, extended, acquired, or operated, or 
in which such discontinuan i i 


proposed, with the right to ifi : 
Sion may require such published notice as it shall determine. 


(c) The Commission shall have power to issue such certificate 
as applied for, or to refuse to issue it, or to issue it for a portion or 
portions of a line, or extension thereof, or continuance, reduction, or 
impairment of service, described in the application, or for the partial 
exercise only of such right or privilege, and may attach to the issuance 
of the certificate such terms and conditions as in its judgment the 
public convenience and necessity may require. After issuance of such 
certificate, and not before, the carrier may, without securing approval 
other than such certificate, comply with the terms and conditions con- 
tained in or attached to the issuance of such certificate and proceed 
with the construction, extension, acquisition, operation, or discon- 
tinuance, reduction, or impairment of service covered thereby. Any 
construction, extension, acquisition, operation, discontinuance, reduc- 
tion, or impairment of Service contrary to the provisions of this section 
may be enjoined by any court of competent jurisdiction at the suit of 
the United States, the Commission, the State commission, any State 
affected, or any party in interest. 
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(d) The Commission may, 
a proceeding upon complaint or 
plaint, authorize or r 
ceeding, 


to the United States $100 
Such refusal or neglect continues. 
| 


Section 308 (a) (47 U.S.C. 308): 
The Commission may grant construction permits and Station 
licenses, or modifications or renewals thereof, only upon written ap- 
plication therefore received by it... . | 


Section 309 (47 U.S.C. 309): 
g of Appellant's 
However, by the terms of the amendment, applications filed 


prior thereto are subject to the section as effective at the date of the 


filing. Accordingly, the text set forth below is of the section as it 
formerly read). | 


(This section was amended subsequent to the filin 
application. 


Y would be se 
shall grant such application. 


| 
upon examination of any such application the Commission 


(b) If 
nmable to ified in subsection 


Specified 
jthe ap- 


rest of 
reasons therefor, Specifying) with 


ngs in issue but not including issues 
| 
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or requirements phrased generally. The parties in interest, if any, 
who are not notified by the Commission of its action with respect to 
a particular application may acquire the status of a party to the 
proceeding thereon by filing a petition for intervention showing the 
basis for their interest at any time not less then ten days prior to 
the date of hearing. Any hearing subsequently held upon such ap- 
plication shall be a full hearing in which the applicant and all other 
parties in interest shall be permitted to participate but in which both 
the burden of proceeding with the introduction of evidence upon any 
issue specified by the Commission, as well as the burden of proof 
upon all such issues, shall be upon the applicant. 


(c) When any instrument of authorization is granted by the Com- 
mission without a hearing as provided in subsection (a) of this section, 
such grant shall remain Subject to protest as hereinafter provided for 
a period of thirty days. During such thirty-day period any party in 
interest may file a protest under oath directed to such grant and 
request a hearing on said application so granted. Any protest so 
filed shall be served on the grantee, shall contain such allegations of 
fact as will show the protestant to be a party in interest, and shall 
specify with particularity the facts relied upon by the protestant as 
showing that the grant was improperly made or would otherwise not 
be in the public interest. The Commission shall, within thirty days 
of the filing of the protest, render a decision making findings as to 
the sufficiency of the protest in meeting the above requirements; and, 
where it so finds, shall designate the application for hearing upon 
issues relating to all matters specified in the protest as grounds for 
Setting aside the grant, except with respect to such matters as to 
which the Commission, after affording protestant an opportunity for 
oral argument, finds, for reasons set forth in the decision, that, even 
if the facts alleged were to be proven, no grounds for setting aside 
the grant are presented. The Commission may in such decision re- 
draft the issues urged by the protestant in accordance with the facts 
or substantive matters alleged in the protest, and may also specify 
in such decision that the application be set for hearing upon such 
further issues as it may prescribe, as well as whether it is adopting 
as its own any of the issues resulting from the matters specified in the 
protest. ly held upon such application is- 


es arising under this subsection shall 
and pending hearing and decision the 
's action to which protest: is made 

e date of the Commission's decision 
zation involved is necessary to the 
isting service, or unless the Com- 


Section 326 (47 U.S.C. 326): | 


2. Interstate Commerce Act 


(As effective in 1934 at the enactment of the Communic 


ations Act) 


Section 1(18-22) (49 U.S.C, 1(18-22)): 


(18) No carrier by railroad sub 
xt 


paper of general circulat 
line of railroad is constr 


(20) The Commission shall have 
for, or to refuse to issue it, 
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e punished by a fine of not 
more than $5,000 or by imprisonment for not more than three years, 
or both. 


raph shall be liable to a penalty of $100 for 

such refusal or neglect continues, which shall 
accrue to the United States and may be recovered in a civi] action 
brought by the United States. 


(22) The authority of the Commission conferred by paragraphs 
(18) to (21) of this Section, both inclusive, shall not extend to the 


Operated as a part or parts of a general steam railroad system of 
transportation. 


| 
7-A | 
| 


B. RULES AND REGULATIONS OF THE FEDERAL 
COMMUNICATIONS COMMISSION (Part 1) 


Section ‘21.0: 


(a) The basis for the rules in this 


‘are issued 
he Communica- 
| Federal 


(b) The purpose of the rules and re 


gulations in this part is to 
prescribe the manner in which 


portions of the radio spectrum may 
be made available for the use of radio for domestic communication 
common carrier Operations wh 


ich require transmitting fadilities on 
land. 
Section 21.303 (b): | 


No station licensee subject to Title II of the Communications 
934, i 


Section 21.706: 


(a) Each application for initial installation of a radio Station in 
this service [point-to- 


| installa- 
tion of additional tra: i i 


- .. After an application for ti 
i or the addition of transm 


S Act of 1934, a 
chapter, in those cases where 
sions of section 214. 


the applicant is subject to the provi- 
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Cc. PROPOSED LEGISLATION 


1. Explanation of legislative recommendations to 86th Congress 


in 1959 by Federal Communications Commission proposing amendment 
of Communications Act relating to community antenna television Systems. 
(105 Congressional Record, 6753 (86th Cong. 1959)) 


FEDERAL C OMMUNICATIONS COMMISSION, 


Washington, D. C., April 22, 1959 


Hon. Warren G. Magnuson, 


Chairman, Interstate and Foreign Commerce Committee, 
U.S. Senate, | 


Washington, D. Cc. 


Ss 
VHF frequency bands. 


Would you Kindly inform the Commission if any additional 
comments or information are desired. 
By direction of the Commission. 


John C. Doerfer, Chairman 


a 
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EXPLANATION OF PROPOSED AMENDMENTS TO SECTIONS 3 
AND 325 (a), AND PROPOSED NEW SECTION 330 OF THE 
COMMUNICATIONS ACT OF 1934, AS AMENDED (47 U.S.C. 153, 
325 (a) and 330). 


on program services directly from 
cast stations. 


more distant television sys- 
illion subscribers. 


Station. 

purposes of the foregoing legisla 

desirable that Congress impose 

tems, which perform an essenti 

accomplished by the adoption of Suggested Amendment No. 2) attached 
hereto, which closely follows the language of the present Section 325(a) 
of the Communications Act relating to rebroadcasts by broadcast 


stations. 


reception by all membe 
ing station. 
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may prescribe the time within which CATV systems shall comply with 
such requests by locally assigned regular television broadcast stations, 
and standards ensuring that the reception of such programs by sub- 
scribers to the CATV system be reasonably comparable in technical 
quality to the programs provided by the CATV systems from other 
sources. 


Amendment No. 3 is intended to afford local television stations an 
improved opportunity to maintain their services despite the competition 
for local audiences offered by local CATV systems. The adoption of 
such a requirement has been strongly urged by broadcasters whose 
ability to provide a local television broadcast service both to patrons 
of local CATV systems and to viewers outside the areas served by 
CATV systems (and therefore dependent on the local TV broadcast 
Station) is said to be adversely affected by the CATV operations. 
Apart from the fact that CATV systems are typically able to bring in 
multiple network program services which cannot be furnished on the 
same basis by the local television Station, it appears that direct 
reception of local television broadcast Stations by subscribers to 
CATV systems is made more difficult in the usual case by the neces- 
sity of an additional Switching operation to receive local broadcast 
signals. This switching operation is in addition to the normal opera- 
tion of switching channels on television receivers. 


It has, moreover, been noted in the case of some CATV systems 
which carry the signals of local stations that the picture of the station 
So carried is degraded and therefore compares unfavorably with the 
technical quality of the programs transmitted by the CATV systems 
from distant stations. The proposed draft of amendment No. 3 (new 
sec. 330 (b) of the act) would empower the Commission to promulgate 
standards which would as nearly as possible equalize the technical 
quality of reception of programs of local and distant stations distributed 
by CATV systems. 


A detailed statement of the problems and circumstances under- 
lying the legislative recommendations transmitted herewith may be 
found in the attached copy of the Commission's Report and Order of 
April 13, 1959, in Docket No. 12443, which was a formal "Inquiry into 
the Impact of Community Antenna Systems, TV Translators, TV 
Satellite Stations, and TV Repeaters on the Orderly Development of 
Television Broadcasting." 


2. Criteria for licensing of community antenna television systems 
provided for in bill reported by Senate Committee on Interstate and 


Foreign Commerce (Report No. 923 to accompany S. 2653, 86th Congress, 


1st Sess., "Licensing of Community Antenna Television Systems," Sept. 8, 
1959, Page 11): 


program service; 
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2. That the Commission is authorized to adopt appropriate 
rules in order to avoid duplication of programs broad¢ast by a 
television station which is assigned to a community in |which a 
community antenna television system redistributes the signal of 
another or distant television Station; and 


3. Permits the Federal Communications Commission to 
decide upon requests of a local television station whether a com- 
munity antenna television system operating in the Samé area with 
the local television station should carry the local television sta- 
tion's programs. | 


| 
3. The Senate voted to recommit S. 2653 to its Committee on 
Interstate and Foreign Commerce. 106 Congressional Record 10520, 
10547, (86th Cong. 1960). 


4. Explanation of legislative recommendations to 87th Congress 
in 1961 by Federal Communications Commission proposing amendment 
of Federal Communications Act of 1934 relating to community antenna 
television systems (107 Congressional Record 2523-2524, 87th Cong. 1961): 


FEDERAL COMMUNICATIONS COMMISSION 


Washington, D. C., February /16, 1961 


The Vice President 
U. S. Senate 
Washington, D. C. 


Dear Mr. Vice President: The Commission has adoptedias a part 
of its legislative program for the 87th Congress, a propasal to 
amend the Communications Act of 1934 to authorize the Federal 
Communications Commission to issue rules and regulations with 
respect to community antenna television systems. (47 U.$.C. 153). 


The Commission's draft bill to accomplish the foregoing 
objective was submitted to the Bureau of the Budget for its con- 
sideration. We have now been advised by the Budget Bureau that, 
from the standpoint of the administration's program, there would 
be no objection to the presentation of the draft bill to the Congress 
for its consideration. 


Accordingly, there are enclosed six copies of our draft bill 
on this subject and six copies of an explanatory statement with 
reference thereto. 


| 
| 
The consideration by the Senate of the proposed amendment 
to the Communications Act of 1934 would be greatly appreciated. 
The Commission would be most happy to furnish any additional 
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information that may be desired by the Senate or the committee to 
which this Proposal is referred. 


Sincerely yours, 


Frederick W. Ford 5 
Chairman 


EXPLANATION OF PROPOSED AMENDMENTS TO SECTIONS 3 
AND 303 OF THE COMMUNICATIONS ACT OF 1934 AS AMENDED 


The advent of community antenna television Systems in recent 
years, together with their increasing use of 
has not only Provided multiple television se 


The Commissi ion of television repeater sery- 
ices, including community antenna television systems, is reflected in 
its report and ord 


necessarily compr 
which did not affec 
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inequitable disadvantages in com 
sion systems. The Commission 
itself to the problem sit 


anity 
antenna television syste 


scription television 
or other closed circuit The proposal would alsojamend 


Act so as to make clear that 


rrier. This limitation was also 
of the 86th Congress. 


would empower the Commis- 
ions with respect to ¢ommunity 
Situations where an area is 


as part of its regular service, 
program by CATV subscribers i 


ely af- 
Systems 


ions by 


the 
necessity of an additional Switching operation to receive local broad- 
Cast signals. 
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Another instance of the way 
tion might be exercised in appro 
duplication by CATV sy: 
station. The Comnissi 


Since this legislative 
over CATV's under the C 
enforcement and review 


Commission with respect to CATV operations. 


5. Excerpts from bills introduced in the 87th Congress proposing 
to extend F.C.C. regulatory authority to community antenna television 


systems: 


SEC. 303. GENERAL POWERS OF THE COMMISSION. — 


Except as otherwise provided in this Act, the Commission from 
time to time, as public convenience, interest, or necessity requires 
shall — 


tions. 


The foregoing excerpt was taken from S. 1044, introduced in the 
Senate (87th Congress, 1st Session) on February 22, 1961, and referred 
to the Senate Committee on Interstate and Foreign Commerce. Substan- 
tially similar language is contained in H.R. 6840, introduced in the House 
of Representatives (87th Congress, 1st Session) on May 24, 1961, and 
referred to the House Committee on Interstate and Foreign Commerce. 
To date, no further legislative action in this regard has been taken by the 
87th Congress, to Appellant's knowledge. 
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D. UNREPORTED DECISION 


Excerpts from In the Matter of American Telephone & Telegraph 
Co., et al., Docket Nos. 11645, 11646, and 12194, F.C.C. Initial Decision, 
July 6, 1961, F.C.C. 6ID-103, 5370: | 


’ 


trouble on the original circuit. 


Certain factors relative to overal] econom 


characteristic of the diffe 


579 miles, 

circuits wa - Certain types of 
Circuit faci longer distances than 
0 of the high cost of 


om, show the least amount 
study. However, both of 
expensive terminal 
equipment. criminately for shorter 
haul busines ce, it would be necessary 
| 
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for the relatively shorter h 
(Pages 13 & 14) 


’ 


Standard carrier (10.86%), portable carrier 
-37%), all owned 
equipped voice frequency bands 
4%), both leased from others, mainly 
the Western Union system investment 
S only Western Union's own facilities. 
nt does not include s 
e frequency bands. 


carrier (5.45%), portable 
and leased voice (1.02%). (Page 46). 


296. The American Newspaper Publishers 
contends that th i 


ively 
Western Union, in 
conclusions, takes no position one way or 


(page 133) 
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BRIEF FOR APPELLEE 
a 


COUNTERSTATEMENT OF THE CASE | 
ee EE CASE 

| 
| 


This is an appeal’ ited porsuant. 26 Section |402(b) of 
the Communications Act of 1934, as amended, 47 USC. 402(b), 
from a Decision of the Federal Communications Commi ssion of 
February 14, 1962, released February 16, 1962 (R.| 625-635) , 
denying an application of Carter Mountain Transmission Cor-~ 
poration (Carter Mountain) for a permit to instal microwave 
radio relay facilities for an off-the-air Pickup of television 


Signals on Copper Mountain, 40 miles south of Worland, Wyoming, 


for the purpose of delivering these Signals to community antenna 


television systems in Riverton, Lander, and Thermopolis, 
Wyoming. It is believed that a somewhat fuller Statement of 
the background of this case than that contained in appellant's 


brief will be helpful to the Court. 


As this Court has noted in Mesa Microwave, Inc. v, Fed- 


eral Communications Commission, 105 U.S. App. D.c. 1, 262 F.2d 
———eetications Commission 


723, the absence of television service in some Communities, 
due to engineering or economic factors, has lead to the 
development of community antenna television systems. Their 
use has also been expanded and developed to include Communities 
where direct television reception, including the signals of a 
local station, is available. A community antenna television 
system (CATV) "consists of a receiving antenna located ona 
high elevation so as to receive signals to best advantage, and 
Wire lines whereby the Signals received are transmitted to the 
receiving sets of the subscribers in the community, together 
with necessary amplifying equipment and sometimes equipment 

to ‘convert? the signal from the channel on which it is re- 


ceived to another channel at which it appears on the sub- 


scriber's set." CATV and TV Repeater Services, 26 F.C.C. 403, 
iy 
1/7 The cited decision is a Report and Order adopted on April 13 


1959 in Docket No. 12443, In The Matter Of Inquiry Into The 
Impact Of Community Antenna Systems, TY Translators, TV "Satel- 

Stations, and Ty "Repeaters" On The Orderly Development _ 
Of Television Broadcasting. To conform to appellant's usage, 
and for clarity, it will hereafter be referred £0 as "Report 
and Order in Docket No. 12443." 


In 1959 the Commission estimated that there were over 
650 CATV Systems, with a total of 900,000 subscribers re- 
presenting a population between 1,500,000 and 2,000,000. 
| 


Report and Order in Docket No. 12443, 26 F.C.c. 
| 

described them as follows (26 F.C.C. at 407-408) : 
7S * Typically, the CATV uses the lowest VHF 
channels on the subscriber's set: this necessitates 
Conversion of the Signals of any higher VHF or UHF 
stations which are Carried on the system. (The sys- 
tems, which are generally business enterprises con- 
ducted for profit, obtain revenue by charging sub- 
scribers a monthly fee, usually in the ordér of 
$3.50 to $6, and generally in earlier years, and in 
many cases still, charge an initial installlation 
fee usually ranging from $100 to $175 Cia recent 
years some systems have given subscribers an option 
of a higher monthly charge, such as $9, andi no in- 
Stallation charge), The Systems range in number 
of channels from 1 to 7 (and ina very few instances 
more than 7); many of them have expanded their 
facilities in recent years, anda substantial majority, 
at least three-quarters of the approximately 550 identi- 
fied systems, now have at least 3 channeis, | Typically, 
each station occupies one Channel on the System. [In 
some instances, it appears that so 


of programs from more than 

One station for each channel. Some parties iassert 
that CATV's at times have originated program material 
Or advertising, or deleted Program material lor ad- 
vertising run on the station whose signal is} carried; 
but no specific instances are cited, and these practices 
(which are disapproved by the national CATV association) 
appear to be isolated if they exist at ali, with respect 

channels on which Ty stations' signals are car- 
ried. However, a number of CATV's have additional 
channels on which no television stations' eat sa are 
presented; on these, "closed-circuit" tele- 


sed for/FM music. 
the systems range from 20 
umberland, Md.); it appears 


that fewer than 10 percent of them have as many as 

2,500 subscribers and the average system has between 

500 and 1,000. With a few exceptions, there is only 

one system in a community; in a few instances one 

system serves two or more nearby towns. There is 

continuing expansion in number of systems as shown 

by a number of applications pending before us for 

microwave common-carrier facilities which would 

serve CATV's in new communities. The number of sub- 

scribers per system is also continuing to increase. 

CATVs carry not only the Programs of nearby stations but 
also those of distant stations, doing so in many cases through 
the use of microwave common Carrier facilities, which pick up 
the signals of one or more Stations at a point relatively near 
the location of the television stations, and relay them to the 
distant CATV's receiving antenna. (See Report and Order in 
Docket No. 12443, 26F.C.C. at 409). The present case con- 
cerns such a use of microwave radio facilities on a common 
Carrier basis. 

Carter Mountain is the permittee of a fixed, point-to- 

2/ 
point video microwave station located at Copper Mountain, 
Wyoming. It filed an application with the Commission on 
April 24, 1958, requesting modification of its existing permit 


by the addition of a transmitter which would permit a second 


channel video service to CATVs in Riverton and Lander, and 


2/ Point-to-point microwave radio service is defined in 
Section 21.1 of the Commission's Rules and Regulations as 

"A domestic public radio service rendered on microwave fre- 
quencies by fixed stations between Points which lie within 
the United States or between points in its POssessions or to 
points in Canada or Mexico." 47 CFR (1961 Cum. Supp.) 21.1. 


also by the addition of a new two-channel video! service to a 


CATV in Thermopolis (R. 3-11). Action on Carter's application 
was suspended for over a year (R. 25-26) because the Commis- 


sion was conducting an extensive investigation into the devel- 


Opment of CATVs and other such “auxiliary servides, and of 


allegations that they were having a substantial economic 


| 
impact on existing and potential regular television broadcast 


stations, This investigation was Docket No. 12443, 
On April 23, 1959, the Commission issued its Report and 
| 
Order in Docket No. 12443, which has already been referred to. 


It concluded that there was a Probability of advérse economic 


impact from auxiliary services upon regular teievision Stations, 
| 

but that it coutd not determine from the data before it in 

what situations, if any, a television station's existence or 


capacity to render a Proper service would be threatened; it 


also concluded that action to bar CATVs from any particular 


at 423-424), 


area would not be justified on the record before ‘ (26 F.C.C, 
| 
| 


The Commission also ruled that CATVs were not common 


Carriers (26 F.C.C. at 426-428), and that the Commission 


did not have direct authority over CATVs on the bdsis that 
they were engaged in broadcasting, or because of the Commi s- 


sion's wide Powers over communications generally (126 F.C.c. 


at 428-429). The Commission left Open the question of its 


authority to regulate CATVs because of their impacit on 


interstate communications, to such time as the facts concerning 
impact in any situation might warrant action (26 F.C.C. at 430- 
431). Finally, the Commission Stated its view that it would 


not be proper for it to consider the use, if lawful, which a 


license common carrier facilities designed to serve CATVs 
(26 F.C.C. at 431-433). 

Subsequently, on April 27, 1959, the Commission gave 
Public notice that Carter's application had been granted 
without hearing by the Acting Chief of the Common Carrier 
Bureau, under delegated authority (R. 32-35), On May 27, 1959, 
Joseph P. Ernst and Mildred V. Ernst, d/b as Chief Washakie 
TV, the licensee of television station KWRB-TV, Channel 10, 
Riverton, Wyoming (KWRB), filed a "Protest and Petition for 


Reconsideration" requesting a hearing on certain designated 


issues and alleging, inter alia, that (R. 39-61): (1) Carter 


Mountain was not eligible for a common carrier authorization; 
(2) the grant to Carter Mountain of additional microwave 
facilities would have an adverse economic impact on the op- 
eration of KWRB, since it would improve the competitive 

Status of the CATVs; and (3) this economic impact would result 


in the Suspension or Curtailment of the service of KWRB to 


| 
| 
the extent that approximately 60,000 persons would lose their 


| 
Only available local television service. 


Carter Mountain Opposed KWRB's "Protest nd Petition for 


a 
| 
Reconsideration" on June 8, 1959 (R. 63-84), and KWRB filed 

| 
a reply on June 11, 1959 (R. 86~96) . 


| 
In a Memorandum Opinion and Order released June 29, 1959 


(R. 97-102), the Commission granted the "Protest and Petition 


| 
for Reconsideration", and ordered that Oral argument be held 


before the Commission en banc on the following issues: 
| 


{1) To determine whether Carter Mountain |Transmission 
Corporation is a bona fide communications common 
Carrier eligible to receive approval jand grant of 
the subject application, 


To determine whether our Conclusions ‘in Paragraphs 
45 through 51, and 58 through 79 of che Report and 
Order in Docket No. 32442, as applied! in this case, 
are in error, 


To determine whether the corporate interrelation- 
ship between Carter and CATV require a different 
conclusion in this case from that reached 

Docket No. 12443, 


| 
i 
Briefs were Submitted by the Parties (R, 415-147; 149- 


$55; 158-165) and, following oral argument, the Gommission 
released a Memorandum Opinion and Order on May 20), 1960 (R. 


174-175) which ordered an evidentiary hearing. Among the 


issues designated for evidentiary hearing, those pertinent 
| 


to this appeal are the following (R. 175): 
| 
(1) To determine the areas and Poputations| now served 
by Station KWRB-TV, Thermopolis, Wyoming, and the 
nature and type of service provided by |said station, 
| 


impact a grant of the aforesaid 
application will have upon the Operation of Station 
KWRB-TV, Thermopolis, Wyoming, and the resulting 
injury, if any, to the public now served thereby, 


cCrowave facility 
under’ Commission Rules and Regulations, 


To determine, in light of evidence adduced and 
determinations made, whether a grant of the 

aforesaid application wil] Serve the public interest, 
Convenience, or necessity. 


After hearing before an examiner, 


Proposed findings were filed by KWRB (R. 283-345), and Carter 
CR. 347-382). The Common Carrier Bureay and the Broadcast 


Bureau filed a jJOint brief on certain issues (R. 274-281). 


Carter Mountain also filed a reply (R, 388-402). The hearing 


examiner adopted an Initial Decision On May 24, 1961 (R. 405- 


433), 


the CATV Operator which was 


rter Mountain's Principal Customer, and ruled further that 


KWRB filed exceptions (R. 436-458) and a brief in sup- 


Port of its exceptions (R. 459-484), Jn addition, memoranda 


of law were filed by the National Association of Broadcasters 
| 

(R. 490-499), and Tri-state Ty Translator Association CR. 523- 

536), which were also Parties to the Proceeding: Carter Moun- 


tain also filed a "Reply to Exceptions and Brief in Support 


| 
thereof" (R. 501-514). on December 14, 1961, oral argument 


was held before the Commission en banc (Tr. 350-432), 
The Commission released its Decision on February 16, 1962 

(R. 625-635). It reversed the examiner and denied Carter 
Mountain's application, Commissioner Cross dissenting. The 
Commission adopted essentially all of the examiner’ s findings 
CR. 626). It agreed with the examiner’ s conclusion that Carter 
Mountain was a bona fide communications common carrier (R. 626- 

27). However, the Commission reversed the examiner’ Ss con- 


clusion that the economic impact of the grant wag irrelevant 
| 
to the public interest. The Commission pointed qut that issues 


on this question had been designated for hearing, and concluded 


that the examiner's view of the Commission's jurilsdiction was 


tOO narrow (R. 627). 
| 


The Commission held that its lack of DHE eM bet ion over 


the CATV customer did not prevent it from taking ines consid- 


eration the effect upon the public of a grant to pie common 
Carrier. It stated (R. 628), “We will not shut our eyes to 


the impact upon the Public service which is our uieigane 


Concern, when it appears that the grant may serve ito deprive 


a substantially large number of the public of a service merely 


and that the grant 
to Carter Mountain would mean the demise of Station KWRB 
(R. 630-631)) The Commission set forth its Conclusions ag 


follows (R.631 ): 


would permit the urban 
but the local Station, 
of a Single Station market, 
serves a wider area, i i 
will not contemplate an 
the entire area included 
Since it is too co 


nothing at all. 


€ service, 
KWRB-TV, the local Outlet, 
cease operation, the rural people would be left 
without any service. We do not a 
Powerless to prevent th 


+ nor do we agree that 
se may not be invoked in 


3/ The examiner had concluded that no reliable judgment as to 
impact could be made (R. 


The Commission recognized that its determination in this 
case was a departure from the views as to its authority which 
had been expressed in Docket No. 12443, and stated that to 
the extent this was so the earlier views were nodi fied CR. 631). 

On March 15, 1962, Carter Mountain filed a petition for 
reconsideration (R. 646-674) which was supported by the National 
Community Television Association (R. 675-693) and the Common 
Carrier Bureau (R. 718-722), and Opposed by the Nationa1 
Association of Broadcasters (R. 709-717) and the Broadcast 
Bureau (R. 723-725). Reconsideration was denied on May 24, 

1962 (R. 733-736), ina Memorandum Opinion and Order (Commis- 
sioner Cross dissenting) in which the Commission a nanectoes 
that it was denying the Carter Mountain ae Rcoeyan not 
because of the eonomic impact on the television gation but 


because of the effect on the Public interest, citing Carroll 


Broadcastin Co. v. Federal Communications Commission 103 
—sadccasting Co. Te eations Commission, 


U.S. App. D. C. 346, 258 F.2q 440. 


Spon. 


SUMMARY OF ARGUMENT 
EE RGUMENT 


I. 


A loss of television service to the public resulting 
from competitive impact is a Proper factor foe eases 
consideration. Since the basic Purpose of the Communications 
Act is to centralize authority in the Federal Communications 
Commission to regulate all forms of interstate communication 
by wire and radio, the fact that the economic impact would 
come from the grant of a radio license in the common carrier 
field does not remove it from the scope of Commission con- 
sideration. The Commission cannot ignore the relationship 
of one use of radio to Other uses. Finally, the Commission's 
duty to protect the public interest in the most effective 
use of radio includes the power to consider what may be 
called the "end-use" of radio facilities in determining 
whether to grant a radio license, where such "end-use" is 
the sole use for which the radio facilities are desired, 
where it is itself a means of furnishing television service, 
and where it Substantially affects the value to the public 


of the use of radio. This is not improper regulation of 


the "end-use" business. Federal Power Commission y. Trans- 
rer COmmission atans 


ontinental Gas Cor 365 U.S. 1. 
continental Gas Corp,, 


TL. 


In this case, the Commission correctly found that the 


grant of authorizationsfor common carrier radio facilities 


| 
to serve community antenna television systems would Probably 


result in the demise of the only television station in the 
area, with a consequent loss of local service to the entire 
public in the area and a loss of all television service to 
those served only by the television station. The Commission 
Properly utilized its expertise in predicting this result 
from the facts of record. It also Properly weighed the 
benefits to the public from the use of radio facilities to 
serve the community antennas against the harm to the public 


from the loss of the local television station, is con- 


clusion reasonably followed from the facts, 
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ARGUMENT 


the Commission was 
limited to Consideration of such factors as the need for 
service, efficiency, 
to the users, 
law" when it 
the public's recep- 


tion of television service (App. Br. 10-20). We shall show that 


! We must recognize, in view of the Previous 
doubts expressed in the earlier investi that 
the question is Substantial. 
issue here and, after further 
resolved affirmatively. 
for judicial determinatio 
the Commission's de 
Over, 

s i i inist On, 
We shall show in Point II that the record Supports the 
Commission's determination as to the effect of 
the television station, i i 
the public interest. 
must, of Course, be assumed at this point. 
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the Commission acted within the Scope of its authority and 
| 


based its determination upon a factor which is clearly rele- 
vant to the Statutory standard of the public interest, con- 
venience and necessity (Communications Act, Sections 214(a), 


| 
307(a), 47 U.S.C. 214(a), 307(a)). 


| 
Carter Mountain's Contention that the Commission is pre- 


Cluded from going beyond what may be called Classic common 


Carrier considerations in deciding whether to griant a radio 
license for common carrier use, reflects an artificially 


narrow view of the Statutory public interest Standard, This 
| 
view, in turn, rests upon a failure to recognize/the accomplished 


Purpose of the Communications Act to achieve a Coordinated 


regulation of al] interestate communication by wire and radio 


through the Federal Communications Commission, 
+ COngress for 


the first time brought under one agency regulatory Control of 


all interstate and foreign commerce in communication by wire 


and radio. It did SO in order to secure "a more effective 


execution of [its] Policy by centralizing authority heretofore 
2/ 

granted by law to several agencies," The Communications Act 

gives the Commission jurisdiction of "every common, carrier 


| 
engaged in interstate or foreign communications by| wire or 


Provides: "For the Purpose of 
i ce in communication 
so far ds Possible, 
a rapid, efficient, 
Nationwide, i i io communicatt i 
with adequat 
of the national defense, 
life and Property through 
tion, and for the purpose 


(cont'd) 
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radio." Section 201, 47 U.S.C. 201. This Jurisdiction ex- 


tends, inter alia, 


201, 


to rate regulation, Section 201, 47 U.S.C. 


and to the extension and acquisition of new radio or wire 
lines 


' 


which can Only be constructed where required by the 


"public convenience and necessity." Section 214, 47 U.S.C, 


In addition, Congress has mzintainl ed] the control of 
the United States over all the channels of interstate and 


foreign radio transmission," 


Convenience, and necessity" will be served. 
Sections 307, 308, 309, 310, 47 U.S.C. 307, 308, 309, 310. 


The statute requires a license for all uses of radio, 


7/ 
including its use for common carrier facilities, 


2/ (cont'd) executi 

heretofore granted 

additional authority nterstate and foreign 
commerce j i i i , there is hereby 
"Federal Communica- 
shall be constituted as hereinafter 


Provided, and which shal] execute and enforce the provisions 


of this Act." 


6/ See, generally, Title II of the Communications Act, 47 


U.S.C. 201, &t seq., and United States v, R.C.A., 358 U.S. 
334, 349, 


However, 
are brought 
it need not be 


Public interest c 
Labor Assn., 


megey ae 


j 
| 
It is beyond dispute that Congress intended to set up a 


Comprehensive scheme of national regulation, to the limit of 
| 


its constitutional Power over interstate commerce, Federal 


Radio Commission v. Nelson Brothers Co., 289 U.S! 266, 279; 
soho Commission sen son brothers Co 
| 
National Broadcasting Co, v. United States, 319 U.S. 190, 
ase le roadcasting Co aaited states | 
210-216; Allen B. DuMont Laboratories v. Carroll 184 F, 24 
ont Laboratories sarroilie 


153 (C.A. 3, 1950), cert. den, 340 U.S. 929, And, the public 


interest Standard, which "is to be interpreted by its context, 


by the nature of radio transmission and reception, by the 


Scope, character and quality of services, * * * 


, 


266, 285 


Radio Commission v. Nelson Brothers Co., 289 U.S. 
aecdio Commission scison Brothers Co 


| 
| 
"is thus the interest of the listening public in the larger 


and more effective use of radio.'" National Broadcasting Co.v 
United States, 319 U.S. 190, 216, To protect this interest of 
the public in insuring "the maximum benefits of radio to all 
the people of the United States, "Congress endowed the Com- 


Munications Commission with comprehensive Powers tp Promote 


and realize the vast potentialities of radio. National 


Broadcasting C O-., Supra, 319 U.S. at 2st, 
This power includes the authority to consider | ;@ loss of 


existing television service to the Public through the competi- 


tive impact of a new grant upon an existing licensee, Federal 


| 
Communications Commission y, Sanders Radio Station. 309 US 
soamunications Commission panders Radio Station 


470, 475-476; Carrol] Broadcasting Co. v. Federal Counonieations 
soe eroadcasting Co —— ee ommunications 


Commission, 103 U.S. App. D.C. 346, 258 F. 2q 440, | MRA Le these 


in the common Carrier field, for there too, "There can be no 


doubt that Competition is a relevant factor in weighing the 


Public interest," Federal Communications Commission y, R.C.A. 


Communications Inc., 346 U.S. 86, 94, 
ee ee 


It is thus clear, Contrary to Carter Mountain's view, 


ConSideration of the effect of competition upon the public 

not a "broadcast" Consideration improperly brought into the 
common carrier field by the Commission, but rather a public 
interest factor of general applicability, Indeed, the Supreme 
Court and this Court held in the Sanders Brothers and Carrol) 
cases that the Commission Should consider Competitive effects 
despite the fact that the field was broadcasting, not because 
Of “Tte: 


that common Carriage is not, 


television broadcast Station and the use of common Carrier 
facilities to bring competing television Signals to the same 


334, 348-350, which 
application of the 
roadcast field, since 
involving rate 
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areas, suggests no reason for rejecting consideration of the 


Public's interest in the effects of the proposed grant. As 
Pointed out above, the Communications Act was intended to 


accomplish the comprehensive and unified regulation of all 


interstate communications, The compartmentalization of 


functions urged by Carter Mountain would senatitute a negation 


of the statute, rather than its administration, It would 


require the Commission blindly to authorize one license which 
would destroy the benefit to the Public of another. It would, 
finally, be totally at odds with the consistent admonition 


of the courts that agencies are not to adopt such a single- 
| 


minded approach to their duties, even where, as ils not the case 

here, there may be an apparent conflict between two Policies, 

See Southern §.5§ Co. v. Labor Board, 316 U.S. 31, 47; Eastern- 
anetern 5.5. Co aator Board | fastern 


| 
Central Assn. y, United States, 321 U.S. 194, 205-207, 
wentral Assn tied states 
| 
The Eastern-Central Assn. case, mistakenly relied upon 
SS 


by Carter Mountain, Br. ll, makes amply clear that new relation- 
| 


Ships between two forms of enterprise, both Subject to an agency's 
Jurisdiction, require new solutions upon a coordinated basis, 

What the Court said there of motor and rail transportation 

applies equally here to common Carrier and broadcast uses of 


radio (321 U.S. at 207); 

* * * in such Situations, Principles Previously 
established for application within a Single form 

of transportation cannot always be transplanted 

to control its relations with another or those of 
both with the Public generally, without consequences 
unduly harmful to one Or to the public ats. 


OOPS 


It is not sufficient, therefore, that Carter Mountain has 


a customer for its service and that the service may be offered 
| 


at reasonable rates, as Carter Mountain would have it (Br. 


common carrier facilities, Cannot be artificially separated 
from its interest in the use of radio for Other types of 
facilities, 
of other uses 
For in I1.C.c. vy. Railway Labor 
Assn., 315 U.S. 373, 376, Sustaining the authority of the 
Oar On 
the abandonment of a railway line, the "public Convenience and 
necessity" standard "must be given a Scope consistent with the 
broad Purpose of" the regulatory Statute, 

The Commission has been explicitly instructed by Congress 
in Sections 303(a), (b), (c), and (d), 47 UsS.C. 303(a), (b), 
(c), and (d), to; 

(a) Classify radio Stations; 

(b) Prescribe the nature of the service to be rendered 


by each class of licensed Stations and each Station 
within any class; 


no' sup 
e 
S Commission's aut ° 
Pparently believes, See United States vy. 
Lowden, 308 U.S. 225, 


—— 


es a 


Assign bands of frequencies to the various 
classes of stations, and assign frequéncies for 


it may operate. | 
(d) Determine the location of classes of stations or 
individual stations, 


It is apparent that these functions cannot be exercised with- 
| 
out considering the importance and effect of the use to which 


a frequency will be put, whether it be for broadcasting, common 


Bendix Aviation Cor - V. Federal Communications Com- 
seek Aviation Corp eet cations Com 
Mission, 106 U.S. App. D.C. 304, 272 F. 24 533, cert. den, 


Sub nom. Aeronautical Radio, Inc. v. United States, 361 U.S, 
a ee ee ———— 
| 


965; Transcontinent Television Corp. v. Federal Ommunications 
ett te tevision Corp federal Communications 


Commission, U.S. App, Bie... 308 F,. 24 390. | 

In this case, the Proposed use was destructive of the 
Public's interest in maximum television service, and in con- 
flict with the valid pattern of television allocabions already 
established. See Logansport Broadcasting Corp, v, United 
States, 93 U.S, App. D.C. 342, 210 F, 24 24, It needs no 
argument to demonstrate that if the Commission is powlerless 
to prevent frustration of its allocation plan, bel eatne Carry 
out the statutory mandate of Section 307(b), 47 U.S.C. 307(b) 
to "make such distribution of licenses, frequencies, hours of 
Operation, and of power among the several States and communities 
as to provide a fair, efficient, and equitable distribution of 


radio service to each of the Same." 
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The Commission's decision does not raise the questions 


Carter Mountain seeks to argue (Br. 18-20) of the right of any 


person or organization to use an established common Carrier 


facility on an equal basis with all other persons, or (Br, 21- 
25) the right of any person to establish a CATV. Nor need it 
be decided here whether the Commission's decision could 
logically be extended to the endlessly multiplied "examples 
of unlawful Commission action” envisaged by Carter Mountain 
(Br. 19) as Capable of being predicated upon the decision 
reached here. The Commission did not purport to outlaw CATVs, 
Or to deny them access granted other persons to publicly 
available common Carrier facilities, 

The issue before the Commission was rather whether it was 
in the public interest to authorize a common Carrier to use radio 
frequencies, in the light of the sole use to which they were to be 
Put and the effect of that use upon other uses of radio entrusted 
to the Commission's Care, Carter Mountain erroneously assumes 
(Br. 17-18) that the demand by the CATV was the end of the 
matter, because it erroneously assumes that the right of a 
member of the public to non-discriminatory Service from a 
common carrier, and the Privilege of being granted an 
authorization to use frequencies for common Carrier facil- 
ities, are one and the same, But no customer of proposed 
common Carrier facilities has a "right" to have facilities 


licensed for its use which is paramount to the public 


2.598 ee 


| 
interest question of whether the frequencies should be devoted 
| 
to that use and, as we have shown, customer demand is not the 
sole consideration, 


The absence of direct Commission jurisdiction Over the 
CATV, which Carter Mountain contends (Br. 18-25) is a fatal 
| 


defect in the Commission's assertion of authority, should be no 


bar to the normal consideration of the effect on the Public of 


the proposed use, Particularly in the light of the CATV's special 


| 
relationship to the rendition of television Service to the public, 


This Court has already had occasion to consider the relationship 

of CATVs to licensed television service, It has he1d that in 

determining whether there is an overlap, in violation of the 

Commission's rules, of the service areas of two television 

stations with common ownership interests, "It is uhrealistic to 
| 


Overlook the fact that through the community Systems, Clarksburg 


residents are receiving and are, ina sense, being| served by 


| 
the programs of the Wheeling station." Clarksburg! Publishing 


Co. v. Federal Communications Commission, 96 U.S. App. Die 240 


217, 225 F, 2d 511, 517. For the Court recognized that in a 


Practical sense a CATV is an extension of the servilce of the 


Stations it carries. Since this is so, it is equally unrealistic 
to 

the Commission's power to consider. 

117” We are not faced here with the abstract question of 


whether an authorization for common carrier facilities may 
always be denied because of “indirect economic impact upon 


(cont'd). 
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That the courts have not required Carter Mountain's unreal- 
istic approach, is Clear. 

In Federal Power Commission vy, Transcontinental Gas Corp., 
365 U.S. 1, the Supreme Court considered an argument which was 
essentially the argument now urged by Carter Mountain, and re- 
jected it. The Power Commission, with authority to certificate 
the transportation of gas in interstate Commerce under a public 
convenience and necessity standard, but no jurisdiction over 
"direct" (not for resale) sales for use by the Purchaser, or 
Over the purchaser, denied a certificate for the transportation 
of gas to be sold directly to a Public utility company for use 


under its industrial boilers. The grounds for the denial 


li_/ (cont'd) the competitors of the Carrier's proposed Customer," 
@ question which Carter Mountain urges has been decided different- 
ly by the Interstate Commerce Commission, citing its 1930 de- 
Cision in Ozark and P.V_R. -» Construction. 166 I.C.C. 441 

(App. Br. 14). i 

a coal mine, ed to consider 

the impact on But the Interstate Com- 


Ry. Co. 
- 109; Kansas Cit 
M&O. Ry. ‘ 295 1.¢.C. 51, cited by 
Carter Mountain at Br. 15, concerned a different question 
from the one involved here. The Commerce Commission apparently 
held that i L rail authorization to meet in- 
dustrial need at One point because of a Possible diversion of 
traffic from other points. These cases, involving competitive 
injury between Carriers, did not present the factor of public 
injury from loss of service. The Communications Commission 
has not held here that a Common carrier or broadcaster is to 
be protected against competition per se; it has held, in accord 
with established daw, that public injury flowing from com- 
petitive impact is relevant. 
the scarcity of radio frequencies, which 
ecessitated federal regulation of radio, 
makes analogies from the different field of rail regulation 
of doubtful validity. 


Seo owe 


| 
were that this "inferior" use would be wasteful of gas and would 


pre-empt space in Pipelines that Could be used for Superior uses, 
and that the high sale price would lead to higher Prices in 
Other contracts. 

It was urged by the applicant that the application met all 
of the conventional tests —-~ adequate gas reserves, Pipeline 


facilities and market for the gas -- and that the Power Commis-~- 
sion had exceeded its jurisdiction in considering the policy 
factors upon which the decision rested. [It was Claimed that 
the Commission was attempting to bar all direct sales of gas, 
Over which Congress had given it no Power, The Supreme Court 
Sustained the Power Commission's right to consider the disputed 
Policy factors, holding that although Congress aia not desire 
comprehensive federal regulation, it dig intend to create a 
comprehensive and effective regulatory scheme in which no "“at— 
tractive gaps" should be left. It decided that | ees the “end- 
use" factor and the Price factor were of proper jconcers to 
the agency entrusted with responsibility for Protecting Consumers. 
The present Situation is a fortiori. The Communications 
Act, unlike the Natural Gas Act of 1938, is intended to provide 
for comprehensive federal regulation, and the frustration of 
that regulation urged by Carter Mountain is apparent. 


Sider the "end-use" of the Common carrier et cs by a 


CATV cannot be distinguished in substance from thie Position 
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12 / 
unsuccessfully urged in Transcontinental. 


We agree, of course, with Carter Mountain's insistence 
(Br. 22) that the Commission "must conduct its business in 
accordance with its existing statutory authority, irrespective 
of its pending legislative Proposals" for direct regulation of 
CATVs. However, it is equally clear that the pendency of pro- 
posals for the direct regulation of CATVs ees App. Br. 21-25) 
does not determine the issue on this appeal. While the 
Commission is restricted to its existing authority, it also 
has the continuing responsibility to exercise that authority 
on behalf of the public. The issue here is whether it has 
acted within the, scope of the Communications Act as it now 
stands, not whether some other form of regulation might be 
more effective or more desirable. The Commission has deter- 
mined that it is not “powerless to prevent the demise of 
the local television station, and the eventual loss of 
service to a substantial Population * * x” 148- 631, 734). 


We submit that this determination is correct. | 


127 See also United States v. Wrightwood Dairy Co., 315 


U.S. 110. This decision Sustaining the authority of the 
Secretary of Agriculture to regulate the price of milk 
sold intrastate because of the Competitive effect of milk 
sold interstate, is illustrative of the reach of the power 
of Congress to protect interstate commerce, a power exer- 
cised to the full in the Communications Act. 


13/ See Helvering v. Clifford, 309 U.s. 331, 337-338. 


14/ Carter Mountain's final contentions that the Commission 


ay ee 
| 
THE COMMISSION'S CONCLUSION THAT A GRANT OF 
CARTER MOUNTAIN'S APPLICATION WOULD CAUSE 
THE POSSIBLE DEMISE OF STATION KWRB WITH 
RESULTANT INJURY TO THE PUBLIC, IS SUPPORTED 
BY ADEQUATE FINDINGS AND THE RECORD AS A 


WHOLE, 


Carter Mountain Contends (Br, 35-40) that the Commission's 


Conclusion that a grant of its application would result in the 


Possible demise of Station KWRB to the detriment of the Public, 
| 


is not supported by adequate findings or Substantial evidence, 
However, the Commission's Conclusion rests largely on findings 
of the examiner which Carter Mountain did not dispute before 
the Commission, It filed no exceptions to the santana 
decision and did not challenge the examiner's findings of 

fact in its Petition for Reconsideration (R. 672/673), There 


is accordingly no appropriate issue as to the evidentiary Support 
| 


14/ (cont'd) has imposed an illegal restraint upon free 

Speech (Br. 26-30), and that it has failed to make adequate 

findings to Support its change of position on this question 
30-35), to be substantial, | 


ree speech, National Broadcastin Co. 
United States, 319 U.S. 190, 226-227; Carroll Broladcastin 
Co. v. Federal Communications Commission, 103 U.S). App. D.c. 
346, 258 F, 24 440; Mackay Radio & Tel Co. v. Federal Communi- 
Cations Commission, 68 App. D.C. 336, 97 F, 24 641, And, since 
the issue of authority is purely legal, no "findings" to sus- 
tain the Commission's ruling are required, The Commission 
ruled on the contention adversely to Carter Mountain, and gave 
its reasons (R, 628), This is not a Situation where there 
has been a shift in policy which might require explanation. 
The question is one of statu isiripe for 
judicial review, i i 
favor by this Cou i i i given a wrong 
explanation for i i ity. Chae-Sik Lee Vv. 
Kennedy, - 35, 294 F, 2d 231, | 
| 
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for these findings of the examiner which the Commission adopted 
(R. 626, 411-426) 

The issue in this case turns rather on whether the Com- 
mission erred in determining that the facts warranted a con- 
Clusion that the economic impact of a grant to Carter Mountain 
would cause the possible demise of station KWRB with resultant 
injury to the public (R. 734). We shall show below that this 
conclusion follows reasonably from the facts found, which are 
as follows: 

The examiner and the Commission found that station KWRB 
is the only television station in operation in the sparsely 
PORMTETES Hepuhwe nt area of Wyoming (R. 628-629, 633, 412, 
413-416). sts main Studio is located in Thermopolis and 
it identifies itself on the air, pursuant to prior Commission 


consent, as a Riverton-Lander-Thermopolis-Worland station 


15/ Although the examiner made extensive findings on the 
service areaand operations of KWRB (R. 412-426), he found it 
unnecessary to draw any conclusions on i 


432, fn. 8). 
nclusion, the Commis- 
found. It did "not 


16/ Although 10 VHF channels are allocated to the State of 
Wyoming, there are Presently only three television stations 
in operation and, of these, KWRB is the only station Operating 
in the northern or western Half of the State (R. 633, 412-413). 
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(R. 413). Riverton has a Population of 6,845 persons, Lander 
has 4,182 persons, Thermopolis has 3,955 persons, and Worland 
has 5,806 persons (R. 628-629, 416). There are only two other 
towns within the Grade B contour of KWRB with a Population 

in excess of 1,000 Persons: Basin (pop. 1,319) and Greybull 


(Pop. 2,286). (R. 628-629,416.) The Grade B contour of KWRB 


| 
covers an area of 13,845 square miles Contaihing) a total of 


Only 36,918 persons in approximately 10,548 homes (R. 628, 413). 
Western Television Corporation (Western) operates CATV 


Systems in the six towns which have a population: ‘in excess 


| 
of 1,000 persons: Riverton, Thermopolis, Lander, Worland, Basin, 


and Greybull (R. 411-412, 416-417). The towns of] Riverton and 
| 

Lander have a relatively small number of CATV subscribers CR. 

629, 417). In Riverton 350 out of 1500 homes are CATV sub- 


scribers and in Lander Only 50 out of 900 homes simeceine to 


the CATV system (R. 417). The towns of Thermopolis and Worland 
have a Proportionately larger number of CATV subseribers CR. 
629, 417). In Thermopolis 400 out of 900 families are CATV 
Subscribers and in Worland 1000 out of 1500 hones are CATV 


subscribers (R. 417). 

17/ The figure of 36, 918 persons for the total Population with- 

in the Grade B contour is based on the 1950 census, whereas 

the population given for the towns is based on the: 1960 census 

(R. 413, 416). The record does not reflect, and the examiner 

made no finding, as to the 1960 total Population CR. 413). 

However, the 1950 Population of the towns was as follows (R. 

415-416); : 
Basin 1,220; Greybull 2,262; Lander 3,349; Riverton 4,142: 

Thermopolis 2, 879; Worland 4,802 | 
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KWRB has been Operating at a loss Since its inception 
in December 1957, but in each Succeeding year the gap between 
Operating expenses and income has become Smaller and KWRB ex- 


pects eventually to make a Profit (R, 


it concluded: 
the examiner's findings point to the fact 


that the station is wel] Operated in the Public interest" 


20/ 
- 183-184), The largest 


revenue returns of KWRB are received from the towns of Lander 


and Riverton where, as we POinted out above, there are 


18/ The examiner found that KWRB's operating revenues and 
expenses for the three years it has been on the air are as 
follows (R, 425). 


Year Income Operating Expenses Operating Expenses 


(excluding deprec- (with depreciation) 
iation) 
es 

1958 $29,785.15 $53,044.92 $69,947.48 

1959 66, 812,03 76,814.50 93,110.62 

1960 61,122.47 67,090.69 83, 386.81 


19/ Among other things, the examiner found that Mr. and Mrs, 
Ernst, the licensees of KWRB, are experienced broadcasters 
who have Operated radio Stations in northwest 
number of years (R, 420). The Ernsts te) 
Station as qa family enterprise and do 

Fs. GR. Neither 


20/ The examiner found that in 1959 KWRB had the following 
revenues from these towns (R, 426): 
(cont'd) 
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Comparatively few CATV subscribers (R. 629, 426). Despite the 
fact that Worland has approximately 1,600 Persons more than 
does Lander, the revenue from Lander is approximately six 
times that from Worland (R. 629, 416, 426). The CATV system 
has not made any substantial inroad in Lander, whereas ap- 
proximately 75% of the homes in Worland are CATV. subscribers 
CR. 629, 417; Tr. 133; 260). The comparison between the 
number of CATV subscribers and the revenues of KWRB in Riverton 
and Thermopolis is Similar (R. 629, 417, 426). 

With the consent of the stations and the networks involved, 
KWRB picks up off the air (from a point near its Boysen Peak 
transmitter) the network Programming of two statdons in 
Billings, Montana; Station KOOK-Ty (ABC and CBS) and Station 
KGHL-TV (NBC). (R. 419, 418.) It uses a cable to carry the 
Signals approximately one mile to its transmitter (R, 423). 
The signals of three television stationsall affiliated with 
ABC and CBS (those of KOOK-TV; KIWO-TV, Casper Wyoming; and 
KID-TV, Idaho Falls, Idaho), which are also Picked up off the 
air, are carried on each of the six CATV systems whicn Western 
Operates within KWRB-TYV's service area; the signal of a fourth 


television station affiliated with NBC (KGHL-TV), is carried 


on the CATV systems in Thermopolis, Worland, Basin and Greybull ®.418 


207 (cont'd) 


Town Revenues 


Lander $14,191.31 
Worland 2,485.45 
Riverton 17,429.14 

Thermopolis 6,457.20 


tet yy Mee 

Duplication of network Programming exists not only among 
the imported programs entering the towns involved through the 
CATV systems, but also with the KWRB Signal (R. 629, aeaias 
Network programs carried on KWRB may also appear on one or more 
of the CATV channels in a particular town, and the audience 
which KWRB can attract by Carrying ABC, NBC, or CBS Programs may 
be split three or four Ways insofar as CATV subscribers are 
involved (R. 629, 418-419), As a consequence of this division 
of audience, KWRB has encountered difficulty in selling Spot 
announcements to advertisers and has managed to do so on the 
basis of an argument that viewers are more apt to view its 
Station than the same Programming on the CATV channels because 
its signal is better than that delivered by the CATV systems 
(R. 630; Tr. 165-166, 232-237, 243-244), 

Carter Mountain's application was for authority to con- 
Struct microwave relay facilities to deliver television Ssig- 
nals picked up off the air on Copper Mountain to Western's 
CATV systems in Riverton, Lander, and Thermopolis (R, 405), 

The new facilities would add a second channel of communica- 
tion to the CATV systems in Riverton and Lander and add a 
new point of communication at Thermopolis with two channels 


22/ 
(R. 405), The improved facilities of Carter Mountain 


217 Since KOOK-TV picks up its ABC and CBS programming 


from KID-TV, their network Programming is identical and 
further duplication occurs whenever KTWO-TV is carrying 
the same ABC or CBS show as KID-TV (R. 418). 


22/ The CATV system in Thermopolis presently receives 
the signals picked up off the air on Copper Mountain by 
means of a 14-mile open-line wire instead of by microwave 
facilities (R. 417), 


= 33.2 


would not provide any new programs to the CATV systens, but 


» 22; Tr. 243-244) 
Mrs. Ernst, the sales manager of KWRB, testified without 


Contradiction as follows concerning the effect of the proposed 
| 


microwave operations On KWRB, (R., 243-244); 

Q. Well what will be the effect so far as Operations 
are concerned, of the cable Systems according to 
your understanding if these applications are granted? 
Will there be different Programs? | 


No. They will have a Clearer, better picture than 
what they have at the present time. Andjif the 
Picture is as 

direct, 

watch, 

Prospective local a 

watch the show on KOOK, on KID, 

offered by the CATV systems] or 

splits my potential Possibility of making| a sale 
to a local advertiser into four segments instead 
of one. And that is my biggest Problem, and my 
biggest worry is that when I go to a local ad- 
vertiser and offer him a sponsorship to a!icertain 
show, I have no way of Convincing pin ne have any 
audience on that Particular show, although he 
Knows that maybe everyone in the area watches 

that show. 


You face exactly that problem now, isn't that $0? 


A. Excepting that with the present ~- 


Q. Will you just answer yes or no? 


ystems in Riverton and 
eir customers with 


in might use 
se towns to 


-TV not now neGei ved On the 
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~~ present set up the Picture isn't as good. 
Wilkinson: Let her explain her answer. 
Gladstone: First I would like to get the answer. 
By Mr. Gladstone: 

The answer is yes, but the Quality today is not as 

good as what you expect the quality to be if these 

applications are granted? 

A. Right. 


The Commission credited this uncontradicted testimony, 


Stating (R. 630): 


The Commission further concluded that improved CATV service 
in the towns of Lander and Riverton, where the CATV System pre- 
sently has relatively few Subscribers and KWRB derives its 
greatest revenue, might substantially alter this pattern: i.e., 
cause an increase in the number of CATY Subscribers and a cor- 


responding reduction in KWRB's revenues (R. 630-631). In this 


connection the Commission stated (ibid.): 


enue for the year 1959 
Riverton each return 


notwith-— 
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population than does Lander. [see R. 426, 416, 
255.] Thus, the four towns made up $40,563.10 
of a total revenue of $66,812.03 for the year 
1959. If the CATV Pattern is permitted} to be 
altered, and the substantial return from Riverton 
in particula is reduced, KWRB-TV, despite the 
fact that it would strive harder, would; find it 
more difficult to sell its advertising in face 
of split audience, and this situation together 
with facts of record, results in Our judgment 
that the demise of this local Operation would 


result. 


| 

The Commission agreed with the examiner's finding that 
it was "apparent from the instant record that KWRB-TV' s over~ 
all programming serves the public interest" (R. 629, 42:1)... 
It has permission from each of the three networks to carry 
their entire schedules (even where KWRB has not been "ordered" 
by the sponsor of a given program) by deleting the "commercials" 
and substituting public service spots (R. 421, 629) . KWRB 
carries public service Spots on behalf of local wonmanety 
Organizations and has a good record of local prodmaaning CR: 
421, A aed The examiner found that it " provides local news 


with portions thereof on locally produced film; local enter- 


| 
tainment features such as local rodeos and the state fair; 


local educational round-table discussions and ‘math-down con- 


tests'; local county farm agents and home demonstration 


agents; agricultural market reports; local weather reports; 
| 


local high school and University of Wyoming football games; 


24/ Microwave facilities connect KWRB's studio ih 
Thermopolis and the transmitter on Boysen Peak 14! airline 
miles away (R. 423). 
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and local Political broadcasts; Programs geared to the area 
KWRB-TV serves" (R. 421-422) . 

If KWRB were to cease Operations, no local Programs 
would be availabie to any of the almost 37,000 persons residing 


within its Grade B contour, and those persons residing in rural 


areas, which are not served by the CATy aye eC nay would lose 


all television service (R. 630, 631, 422) — 


the Commission weighed the benefits to the Public from 
the microwave service Proposed for the CATVs, as well as the 
adverse effects. It summed up its judgment as follows (R. 631): 


, @ grant of the instant 
permit th i 
ying the loca) 
The CATV would 
permit the urban areas a choice of Coverage, but 
the local Station, @specially in this ¢ 
Single station market, 
grant of this applicati 


Basin and Greybull, 
zations have recentl 
Communities within K 


SST de: 


if KWRB-Ty, 


‘n it would 
Outweighs the need for 
Carter would furnish 

ant application. 


In the light of the foregoing, we submit that the Commis- 


Sion's judgment (R. 734) that the economic impact of a grant 
of Carter Mountain's application would Cause the possibie 
demise of KWRB, with resultant injury to the public, is sup- 
Ported by adequate findings. Considering the re lalsiouanty 
between KWRB's revenues and the number of CATY subscribers in 
the towns within its service area, together with the likeli- 


hood that improved service by the CATV systems would tend to 


Operation 


if the gap between revenues and Operating expenses should 


E3802 


widen, thus destroying all hope of an eventual Ber ead 
Contrary to appellant's assertion (Br. 36, 39), the Com- 
Mission's judgment is not deficient because it did not deter- 
min@ the exact extent of the impact upon KWRB's revenues, and 
because the Commission pea in part on its expertise to 
Predict the demise of kwes. For a station in the precarious 
POsition of KWRB, any significant decrease in revenues, or in 
its ability to obtain increased revenues, would reasonably be 
expected to cause its demise. Moreover, Predictions as to 


future developments of this kind are, by nature, incapable of 


demonstration to a mathematical] certainty. American Airlines y, 
een Airtines 


Civil Aeronautics Board, 89 U.s. App. D C. 365. 370, 192 F.2d 


417, 422. For, as the Supreme Court stated in Federal Com- 
tras Com- 

munications Commission vy. RCA Communications, Inc., 346 U.S. 

tse lons Commission Se nications, Inc. , 

86, 96-97: 


To restrict the 
in which tangibl 


26 / Mrs. Ernst testified that while income from their radio 
stations was now filling the gap between television revenues 

and expenses, she Could not keep Operating at a loss indefinite- 
ly and her husbafid was already discouraged over the unprofitable 
television operation (Tr. 238). She also testified that the 
Ernsts were Proposing to sell another standard broadcast station 
to raise money for the television operation at the present 

time (Tr. 239). 


question here of 
VHF boosters, but Only of in- 
TV systems. 


330) 


agencies, better equipped as they are for weighing 
intangibles "by specialization, by insight gained 
through experience, and by more flexib] procedure.' 
Far East Conf, y. United States, 342 U.S. 570, 575. 


The Supreme Court S statement in United States v. Detroit 


| 
Navigation Co., 326 U.S. 236, with respect to the proper 


functions of the Interstate Commerce Commission as the guardian 


| 
of the public interest in licensing future Operations, is 


Particularly pertinent here. The Court stated (326 U.S. at 


241): 


Its function is not o 
and to draw inference 
bring to bear upon th 


total situation on whi ide he Lroversy 

the public interest lies. Its doubt that the 

Public interest will be ade 

resumption of service is 

carriers is entitled to t 

expert judgment on other 

portation problems. & Ohijlo R. Co. 

Vv. D4 + Alton R. Co. 
Forecasts! as to 

the decision, 


It may be that the public 
at future shipping needs 
an left uncertain. The 
Commission has the discretion so to Mate As 
Here too, we submit, the Commission did not abuse its 
discretion in bringing its expert judgment to bear! upon the 


problem, and in concluding that the demise of KWRB! was likely, 
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and that the public ‘aterest. would be better served by denial 


of appellant's application. 


CONCLUSION 


For the foregoing reasons, the Commission's orders should 


be affirmed. 


Respectfully submitted, 


MAX D, PAGLIN, 
General Counsel, 


DANIEL R, OHLBAUM, 
Assistant General Counsel, 


RUTH V. REEL, 
Counsel, 


W. HALE WATKINS, 
Counsel. 
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COUNTERSTATEMENT OF THE CASE 
| 
The instant appeal by Carter Mountain Transmission Corporation 
is from a denial by the Federal Communications Commission of an ap- 
plication for a permit to install microwave radio facilities on 


\Copper 
Mountain (Wyo.) with which to pick up, 


off the air, and relay the Signals 


2 


of distant television stations to community antenna television (CATV) 
Systems operated by an associated company (Western Television Corpora- 


tion) in Riverton, Lander, and Thermopolis, Wyo. (R. 1-23) — an ap- 


plication which the Commission denied, after an evidentiary hearing (R. 
196-273, Tr. 1-349), on the basis of findings that the improved and addi- 
tional signals thereby furnished to the CATV systems in those three 
towns would so split the viewing audience as to destroy the only live 
television station presently serving the Riverton-Lander-Thermopolis- 
Worland area (Station KWRB-TV, Ch. 10, Riverton, Wyo.), meaning that 
some 20,000 persons residing in rural portions of northwestern Wyoming 
would thus be left without a television service of any kind (R. 625-635, 
paras. 14-16). 


Since pertinent background matters are omitted from Carter 
Mountain's statement of the case, intervenor proffers a counterstatement 


as follows: 


Pursuant to congressional mandates requiring the Commission "to 
make available, so far as possible, to all the people of the United States, 
a rapid, efficient, nationwide and world-wide wire and radio communica- 
tions service" (47 U.S.C. Sec. 151), equitably apportioned "among the 
several States and communities" (47 U.S.C. Sec. 307 (b)), the Commis- 
Sion in 1952, after voluminous rule-making proceedings extending over a 
four-year period, promulgated a nationwide television allocation table 
(Rule 3.606). Logansport Broadcasting Corp. v. United States, 93 U.S. 
App. D.C. 342, 210 F. 2d 24 (1954). In there allocating given channels to 
specific states and communities for off-the-air television broadcast use, 
two priorities were uppermost in the Commission's deliberations: First, 
of providing to the extent possible at least one off-the-air television 
signal (coverage facilities) to all the people of the United States, urban 


i Bliss and Mitchell, who are the principal officers and stockholders (96.7%) of 
Western Television Corporation, are president and vice president, and own 50% of 
the stock of Carter Mountain Transmission Corporation (32 FCC 472, Fdgs. 6 and 7). 
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and rural (Priority 1), and secondly of providing at least one local outlet 


(origination facilities) to as many communities as Possible (Priority 2); 


Using those criteria the Commission in 1952 assigned ten VHF 
channels to seven different towns (since increased to eight) in the state 
of Wyoming — including Channel 10 to Riverton, Wyoming (Rule 3.606 
Because of that state's sparse and scattered population, only three of 
the ten VHF channels thus allocated to Wyoming have been put into serv- 
ice to date (32 FCC 459, 466, 472): Station KFBC-TV began broadcasting 
in March 1954 on Channel 5 in the southeastern corner of the state 
(Cheyenne); Station KTWO-TV went on the: air in March 1957 on Channel 
2 in east central Wyoming (Casper); and Station KWRB-TV started opera- 
tions in December 1957 on Channel 10 in northwestern Wyoming (Riverton). 
The last-mentioned station, licensed to intervenor Joseph P. Ernst and 
Mildred V. Ernst d/b/a Chief Washakie TV, with its main studio in 
Thermopolis, identifies itself on the air, pursuant to prior Commission 


consent, asa Riverton-Lander-Thermopolis-Worland station (Tr. 134). 


In April 1958, approximately four months after Station| KWRB-TV 


went on the air, apparently of the view that the local television station 
would slow down the expansion of their CATV Operations in northwestern 
Wyoming unless the quality of the pictures provided on the cable was 
improved (cf. 32 FCC 475; Fdg. 16); the cable operators assisted in the 


organization of Carter Mountain Transmission Corporation, which applied 


a | 
: See 1 RR (Pt. III) 91:p. 620, para. 63. Lower priorities 3 to 5 dealt with the 
desirability of providing multiple services and outlets to the various ¢ommunities. 


: When the Commission adopted its nationwide a 
that a "demand" for some of these channels, 
Rocky Mountain area, 
communities. 


in the meantime by the large population 
he smaller communities — in line with the 
S land 2. | 


Although Wyoming has an area twelve times that of Massachusetts, its entire 
population in 1960 (330,066 persons) was less than that of the city of Portland, Oregon. 
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for a microwave radio frequency by which to pick up television signals 
atop Copper Mountain and to deliver such Signals to CATV systems in 
three of the four towns with which KWRB-TV is identified (Riverton, 
Lander, and Thermopolis) (R. 1-23). 


At or about the time that the foregoing microwave application was 
filed, the attention of Congress and the Commission was being forcefully 
directed to developments which indicated that the “piping in" (with and 
without microwave facilities) of television signals from distant metro- 
politan markets for use by CATV systems was in some instances pre- 
cluding the establishment of a live television service in small communities 
which would otherwise support stations of their own, and was in other 
instances jeopardizing the continuation of existing stations in a number 
of small markets — meaning that such communities were not being 
provided a local outlet of their Own and that persons in rural areas not 
accessible toa CATV system were being deprived of a television service 
of any kind, thus thwarting the 1952 TV allocation table and the basic 
priorities there enunciated (cf. 26 FCC 403). 


Action on the Carter Mountain application was accordingly held in 
abeyance while the Commission conducted an overall inquiry into the 
impact of CATV systems, translators, satellites and repeaters on the 
orderly development of television broadcasting (Docket No. 12443). As 


a result of that proceeding, in a Report and Order adopted April 13, 1959 


(26 FCC 403), though recognizing the likelihood or probability of adverse 
impact of CATV operations on regular television stations, the Commis- 
sion was unable to conclude from the data there adduced "at what point, 

in terms of size of the market or auxiliary, the number of signals brought 
in, etc., this impact becomes serious enough to threaten the Station's 
continued existence or serious degradation of the extent and quality of its 
service” (26 FCC 403, para. 45, cf. paras. 5, 26, 91, 54, 70, 82, 85). 


: | 


Although concluding in general that it lacked jur “isdiction, in the 
absence of additional legislation, to regulate CATV systems in those 
instances where radio frequencies were not being utilized in connection 
with such operations, it elsewhere recognized in its Report and Order, 
both under its own decisions and those of the Courts, that ' ‘economic 
injury amounting to public detriment" must be considered, particularly 
in "307 (b) situations" (26 FCC 403, 435, para. 82): that ‘Iclearly, in the 
present series of situations [ where CATV and other auxiliary services 


are seeking radio frequencies in areas served by regular TV stations] 
there are ‘307 (b)' considerations involved" (26 FCC 403, para. 83); and 
that in those situations where the number of persons "losing their only 
service is considerably greater than the number who would receive the 
multiple service", the public interest would be affected and findings 
thereon would be required (26 FCC 403, para. 90, cf. para. 82). 


Following the release of the foregoing Report, the Acting Chief of 
the Common Carrier Bureau, on April 27, 1959, granted the Carter 
Mountain application (R. 32- 35). Ina timely filed protest and petition 
for reconsideration of the aforesaid action, KWRB-TV requested an op- 
portunity by an evidentiary hearing to show, in line with the Report and 
Order in Docket No. 12443, (1) that northwestern Wyoming which 
KWRB-TV serves is an area where the impact of improved CATV opera- 
tions (via additional microwave facilities) would destroy, jeopardize, or 
diminish the service of a live television broadcast station, and (2) that 
the number of persons in northwestern Wyoming who would thus lose their 
sole television service was considerably greater than the number who 


would thereby gain a multiple service (R. 38- 61). 


In May 1960, after oral argument on various aspects of KWRB-TV's 
protest (R. 97-102, 168A), the Commission concluded that an "evidentiary 


hearing | [ was] warranted" on six issues which it there specified, includ- 
ing an issue "to determine what impact a grant of the aforesaid [ Carter 


Mountain microwave] application will have upon the operation of Station 
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KWRB-TV .. . and the resulting injury, if any, to the public now being 
served" (R. 174-175). 


At the subsequently held hearing in January 1961, the following 
facts were established by evidence which for the most part was wholly 
uncontradicted (R. 405-433; 32 Fcc 468-482; Fdg. 1-34): 


That the US. Census lists only 15 "towns" or other "incor- 
porated places" (with a combined 1960 population of 27,323 
persons) in those portions of the seven counties in north- 
western Wyoming embraced within KWRB-TV's Grade B 
contour (Fdg. 14); that the entire area (13,845 square miles) 
lying within such contour had a 1950 population of only 
36,918 persons and a 1960 population of approximately 45,000 


persons -- representing an average population density of 


less than one family per square mile (Fdgs. 10-12);1 and that 


there are only four towns in KWRB-TV's Grade A contour 
(Lander, Thermopolis, Riverton and Worland) and only two 
towns between KWRB-TV's Grade A and B contours (Basin 

and Greybull) which have populations in excess of 1000 persons 
(Fdg. 15); 


That Western Television Corporation operates a CATV sys- 
tem in each of the aforesaid six towns but not in the nine 
smaller towns and incorporated places within KWRB-TV's 
service area (Fdg. 16); that some 2535 families (approximately 
8870 persons) are presently served by Western's cable sys- 
tems in those six towns (Fdg. 16); that the Western's own 


estimate of the potential number of subscribers to its cable 


7 The 45,000 approximation figure for 1960 wa 
KWRB-TV's Grade B contour continu 
given county's population in 1960 as i 
Big Horn County, 92.3% 
12-13. 
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| 
system in those six towns is 5635 families (approximately 


19,720 persons) (Fdg. 16); that the programs of three 
stations (KOOK- TV, Billings, Montana; KTWO-TV, Casper, 
Wyoming, and KID-TV, Idaho Falls, Idaho) are carried on the 
cable system in all six towns, with those of a fourth station 
(KGHL-TV, Billings) also available on the cable in Thermo- 
polis, Worland, Basin and Greybull, whereas KWRB- TV's 
programs are not carried on the cable systems in any of 
those towns (Fdg. 17); that because of distant pickup| points 
and line losses (without microwave facilities) the quality of 
the pictures on the cable systems in Riverton, Lander and 
Thermopolis is not "good" (Fdg. 19; KWRB-TV Exs, 5, 5A, 
6; Tr. 151-158, 243): 


That because of the common network affiliation of KID-TV 
and KOOK-TV and the common Source of their non-locally 
originated programming,? with KTWO-TV and KWRB-TV 
affiliated with all three networks, the same network programs 


broadcast by KWRB- TV frequently appear simultaneously 
on aS many as three channels on the cable system (Fdgs. 
18-19); that national and local spots sandwiched in by | 
KWRB- TV between popular network shows with KWRB-TV 
not carried on the cable, are thus not seen by persons | 
viewing those programs on the cable systems (Fdg. 19); 
that this "splitting" of the audience in KWRB- TV's service 
area has made it extremely difficult for KWRB-TV to sell 
national and local "spots" (Tr. 142, 165, 182-184, 232, 235, 
243-244, 337; cf. Fdg. 33); that KWRB- TV's revenues are 


derived in large part from local advertisers (Fdg, 33); that the 


amount of revenue obtained from each of the four principal 


towns within KWRB-TV's service area is in inverse proportion 
: KID-TV picks up its programs from ABC and CBS stations in Salt Lake City and 
KOOK-TV in turn picks up the signal of KID-TV (Tr. 135). 
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to the namber of subscribers who are on the cable system 
in each of those towns (Fdgs. 16, 33); that if the local 
revenues derived from Lander and Riverton dropped, as a 
result of additional and improved signals on the cable 
obtainable via microwave, to the smaller amounts presently 
received in Thermopolis and Worland where 40% or more of 
the homes are on the cable, the present gap between cash 
income and outgo could no longer be bridged by the Ernsts' 
foregoing salaries, nor by income from,nor by the sale of 
their AM properties (cf. Fdgs. 32-33; cf. 32 FCC 485, 
Concl, 12): 


That (because of the high cost of coaxial lines and attendant 


repeaters) CATV systems are unable to serve persons on. 


the outskirts of the towns in which they operate, not to men- 
tion those residing in rural areas (see Fdg. 28); that one-watt 
VHF boosters are Similarly restricted for the most part to 
persons residing in the towns to which they are licensed 

(see Fdg. 28: KWRB-TV Ex. 6, Tr. 158, 164, 165); that 
KWRB-TV is Providing a highly commendable program 
service tailored to the needs of the area it serves (local 
news, local entertainment features such as local rodeos 

and state fairs; local educational roundtable discussion, local 
farm agents, local agricultural reports, local weather reports, 
local high school and University of Wyoming football games, 
and local political broadcasts (Fdgs. 22-28): and 


That if KWRB-TV ceased to operate approximately 50% of 
the 45,000 persons now served by KWRB-TV would be 
without a television service of any kind, and the entire 
45,000 persons within KWRB-TV's service area (except for 
187 persons in Natrona County) would be without any local 
origination facilities and without any programs geared to 
their local needs (cf, Fdgs. 28-29). 


9 : 

Although the foregoing matters were in large part uncontradicted, 
the Examiner was of the view, regardless of the impact of the microwave 
radio grant on KWRB-TV and the people of northwestern Wyoming, that 
he had no choice but to affirm the original grant — on the premise that 
Carter Mountain was a "common Carrier," that the end use made of the 
Signals thus provided the CATV systems in Lander, Thermopolis, and 
Riverton was immaterial, and that he was foreclosed by the Report and 
Order in Docket 12443 from considering the impact which those CATV 
systems might have on KWRB-TV and the people of northwestern Wyoming 
dependent on that station for a local outlet and/or a television service of 
any kind (32 FCC 468, 486, Concl. 13). 


Following exceptions and oral argument (R. 435-484, Tr, 350-432), 
the Commission (with one member dissenting) concluded that the Examiner, 
with a special impact issue in the hearing order, had taken too narrow a 
view of the Commission's jurisdiction, and that the need for a local tele- 
vision outlet and the service it provides to otherwise underserved areas of 
northwestern Wyoming outweighed the need of cable subscribers in Lander 
Thermopolis, and Riverton for additional and improved multiple televi- 
sion signals (R. 625-635; 32 FCC 459-467). The microwave application 
was accordingly denied "without prejudice to refiling when a showing can 
be made that the duplication of programming is adequately avoided anda 
Satisfactory arrangement is arrived at by which the cable system will 
carry the local KWRB-TV service" (R. 631). 


From that decision and a denial of its subsequent petition for re- 
hearing (R. 645-674, 733-736) Carter Mountain has taken the instant ap- 
peal, in which KWRB-TV has duly intervened under 47 U.S.C, Sec. 402 (e), 


STATUTES INVOLVED 


Statutory provisions pertinent to the instant appeal are set forth in 


appellee's brief, 
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SUMMARY OF ARGUMENT 
I. 


The Commission did not exceed its statutory authority in consider- 
ing the impact which a grant of the microwave application would have on 
KWRB-TV and on the public. Harbenito Broadcasting Co. v. Federal 
Communications Commission, 94 U.S. App. D.C. 329, 334, 218 F. 24 28 
(1954); Carroll Broadcasting Co. v. Federal Communications Commis- 
Sion, 103 U.S. App, D.C. 346, 349, 258 F. 2d 440 (1958); 47 U.S.C. Secs. 
151, 307 (a) and (b); Rule 3.606 (1 RR 53:606); Rule 21.700 (1 RR 71:700), 


II. 


That a grant of the microwave facilities here sought will mean the 
demise of Station KWRB- TV, thus leaving 45,000 persons in northwestern 
Wyoming without transmission facilities tailored to their needs, and half 
that number without a television service of any kind, is amply supported 
by the evidence of record and by the Commission's findings and conclu- 


sions. 


Even at present, because of the Splitting of the audience caused by 
the CATV systems, though operating without the benefit of additional and 
clearer signals which the microwave facilities here sought would provide, 
KWRB-TV's ability to continue on the air is "delicately balanced." Cf. 
Triangle Publications, Inc., 17 RR 624 (1960), affirmed sub nom, Triangle 
Publications v. Federal Communications Commission, 110 U.S. App. D.C. 
214, 291 F. 2d 342 (1961). Some 66% of KWRB- TV's revenues are provided 
by local advertisers in the towns which KWRB-TV serves. In fact, some 
57% of KWRB-TV's total revenues for 1959 came from Lander, Thermo- 
polis, and Riverton, the very three towns for which Western (via Carter 


Mountain) is seeking microwave relay facilities. The instant record shows 


a marked and significant correlation between the revenues derived by KWRB- 


TV from a given town and the number of residents in that town who are on 
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the cable system — being substantially greater per capita in towns with 
| 
few CATV subscribers, and being almost nil in towns where most of the 


TV homes are on the cable. 


The additional and improved out-of-state signals “piped” into those 
three towns, by means of the microwave facilities here sought, will in- 
crease the number of subscribers now on the cable systems in Lander, 
Riverton and Thermopolis, and reduce correspondingly the revenues 
which KWRB- TV presently obtains from those three towns. With im- 
proved and additional Signals, there is no reason why the percentage of 
homes on the cable systems in Lander, Riverton, and Thermopolis should 
not approach the number now on the cable in Worland (ie, 75%). Even 
an increase in Lander and Riverton to the percentage now on the cable in 
Thermopolis (44%) would reduce KWRB-TV's revenues by some $14,000 
annually. Any such widening of the current gap between income and outgo 
will mean the demise of Station KWRB- TV, with the attendant consequences 
of leaving 45,000 persons in northwestern Wyoming Without a television 
transmission service tailored to their needs and half that humber with no 


television service of any kind. 


ARGUMENT 


I 


The Communications Act Confers Ample Authority 
on the Commission to Consider the Impact of 
Microwave Grants on Its Television Allocation | 


Table 
ee 


On the premise that Carter Mountain is a qualified common carrier, 


and that the radio frequency here sought would be put to common carrier 
use, appellant argues that the impact which a radio microwave grant will 
have on basic policies and mandates embodied in Sections I and 307 (b) of 
the Communications Act, and on the Commission's nationwide television 

allocation table (Rule 3.606) implementing those policies, is immaterial 

(App. Br. p. 17). | 
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Thus, in appellant's view, a showing that some 45,000 persons (if 
KWRB-TV were thereby forced off the air) would be deprived of their 
only television transmission Service, and that half that number would be 
left without a television service of any kind, would have no legal signifi- 
cance, Conversely Stated, so that 15,000 people in Riverton, Lander and 
Thermopolis may get clearer pictures and a fourth out-of-state Signal, 
appellant tells us that the Commission must blind itself to any showing 
that twice that number of persons would be left with no television service 
whatever and that three times that number must forego a television sery- 
ice geared to their local needs, 


Such consequences, we Submit, are not without legal significance in 


determining whether a radio grant will serve the "public interest", the 


Statutory test which Congress had laid down in Section 307 (a) for all radio 
grants, whether to a common carrier or to a broadcaster (47 U.S.C. Sec. 
307 (a) ), and which the Commission has repeated in its rules governing 
grants to common Carriers for point-to-point microwave purposes (Rule 


21.700). 


". . . [What is in the public interest is, as the Supreme Court has 
said many times, within wide limits for the Commission to determine," 
Harbenito Broadcasting Co. v, Federal Communications Commission, 94 
U.S. App. D.c. 329, 334, 218 F, 2d 28 (1954). The Commission is free to 
consider not only the mandates and policies which Congress has laid down 
in the Communications Act but Congressionally declared policies embodied 
in other legislation (aionopoly. diversification, etc.). Mansfield Journal 
Co, v. Federal Communications Commission, 86 U.S. App. D.C. 102, 106- 
107, 180 F. 2d 28 (1950). 


As stated by Judge Prettyman, in Carroll Broadcasting Co, vy. 
Federal Communications Commission, 103 U.S. App. D.C. 346, 349, 258 
F. 2d 440 (1958): 


The basic charter of the Commission is, of Course, 
to act in the public interest. It grants or denies licenses 
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as the public interest, convenience, and necessity 
dictate. Whatever factual elements make up that 
criterion in any given problem — and the problem may 
differ factually from case to case — must be considered, 
Such is not only the power but the duty of the Commis- 
sion. 


So in the present case the Commission had the 
power to determine whether the economic effect ofa 
second [radio] license in this area would be to damage or 
destroy service to an extent inconsistent with the public 
interest. . . 


- We hold that, when an existing licensee offers 
to prove that the economic effect of another station 
would be detrimental to the public interest, the Commis- 
sion should afford an opportunity for the presentation of 
such proof, and if the evidence is substantial (i.d. if the 
protestant does not fail entirely to meet his burden), 
Should make a finding or findings. 

Rather than labor this point further, and in the interest of conserving 
the Court's time and of avoiding needless repetition, intervenor adopts the 
more detailed refutation of appellant's contentions contained in Point I 
of the Commission's brief. : 


II 


The Commission's Findings Are Fully | 
Supported by the Record | 
After challenging the Commission's jurisdiction, no matter what the 
record showed, to consider the impact of the requested microwave grant 
on KWRB-TV and on the public dependent on that station for a television 
service, appellant next attacks, as not Supported by substantial evidence, 
the Commission's conclusion that a microwave grant would have the con- 
Sequences there found (Appellant's Br., pp. 35-40). The evidence of 
record, for the most part wholly uncontradicted, fully supports the Com- 


mission's findings and conclusions. | 
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A. Background. ~— Mr, and Mrs. Ernst, the licensees of station 
KWRB-TV, are experienced long-time broadcasters (Tr. 129-131). 
Because of a health problem of their youngest son, they went to Wyoming 


in early 1945, where they managed one of the five AM radio stations then 
operating in that state (Tr, 130). In March 1946 they placed their own 
station on the air — Station KWOR in Worland (Tr. 130). Two years later 
they established another AM station in Riverton (KWRL), followed by a 
Station in Torrington in 1950 (KGOS) and by a station in Thermopolis in 


1955 (KRTR) (Tr. 130) (See 32 FCC 477, Fdg. 22), 


With the people of northwestern Wyoming wanting television "in the 
worst way,'’ Mr. and Mrs. Ernst in early 1956 "made a pretty thorough 
Study of television in very Small markets around the country" (Tr. 130-1 
130). They decided, by disposing of Station KGOS in Torrington (a station 
remote from their other operations), by using what money they had, and by 
going into debt for equipment, they could bring live television to the 
sparsely populated region of northwestern Wyoming (Tr. 130-131, 237), 
Their application for Channel 10 in Worland, with the transmitter to be 
located on Boysen Mountain, a 7500 foot peak in the Rockies (Of Tr133) 
and with the main studio to be placed in Thermopolis (cf. Tr. 134), was 
filed in May of 1956. It was granted in due course and the station went 
on the air in late December of 1957 (Tr. 131) (see 32 FCC 477, Fdg. 23), 


A spot was found, approximately a mile down from the top of Boysen 
Peak, from which it was possible with a Rhombic antenna to pick up ex- 
cellent signals from KOOK-TV (ABC and CBS) and KGHL-TV (NBC), 
Billings, Mont. (Tr. 135, 137, 152). Consent was obtained from those 
stations and the networks involved, and the Signals of those stations are 
delivered to KWRB-TV's transmitter by coaxial cable (Tr, 135), 1 


On the premise that 
the stations whose Signal 
antennas", 
works consent to use 
"reaping where they haven't sown." See 47 U. 


15 | 


Microwave facilities connect the studio in Thermopolis and the transmitter 
on Boysen Peak, 14 airline miles away (Tr. 135), Microwave and other 
Capital investments made by KWRB-TV since the station went on the 

air, have exceeded $188,000 (KWRB- TV Ex. 15 revised; Tr. 212-218. 

see 32 FCC 479, Fdg. 31). | 


During the first year that KWRB- TV was on the air, it commenced 
programming at 4:00 p.m. and Signed off at 11:00 p.m, (Tr. 247), Starting 
in 1959 it expanded its schedule, doubling its time on the air, by signing on 
at 10:00 a.m. on week days (with test pattern at 9:30 a.m.) and continuing 
on the air until 11:00 or 11:30 p.m, — approximately 92 hours per week 
(Tr. 169, 174, 189, 247; KWRB-TV Exs. 7-8). Of the 74 hours of network 
programming carried weekly on the station (KWRB-TV Ex, 7), 3 hours 
each week are furnished by NBC (Tr. 275) and approximately 35 hours each 
week by CBS and a like amount by ABC (Tr. 151, 160; cf. Te 247, see 32 
FCC 478, Fdgs. 24-26), | 


The record shows that KWRB-TV has been Providing’ to the pecple 


of northwestern Wyoming a diversified program service. KWRB- TV has 
permission from each of the three networks (ABC, NBC, CBs) to carry 
their entire schedules, even though the station is not ordered by the 
Sponsor of the show in question, by deleting the "commercials" and sub- 
Stituting "public service Spots" (Tr. 203; see 32 FCC 478: Fag. 27). 


Besides bringing to northwestern Wyoming the best of the network 
shows, KWRB-TV has done a highly creditable local job for ‘the area it 
serves, and more particularly for the towns of Worland Lander, Riverton, 
and Thermopolis which lie within its Grade A contour (KWRB-TV Ex. 1, 
Fig. 3) and which it uses in its station identification announcements (Tr. 
134), It carries public service Spots on behalf of community civic 
organizations, town officials, local police, schools, Red Cross, etc. (Tr. 
221, 224). The station provides local news, with portions thereof on 
locally produced film (Tr. 195): local entertainment features such as local 
rodeos (Tr. 195), and the State fair (Tr. 195): local education) roundtable 
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discussions (Tr. 224, 226) and "math-down contests" (Tr. 225-226); 

local county farm agents and home demonstration agents (Tr. 226); agri- 
cultural market reports (Tr. 228); local weather reports (Tr. 228-230); 
local high school and University of Wyoming football games (Tr, 195, 

230); local political broadcasts (Tr. 230-231) — all geared to the very area 
which KWRB-TV serves (KWRB-TV Ex, 13; Tr. 195) (see 32 FCC 478, 
Fdg. 27), 


With KWRB-TV not carried on the CATV systems or on VHF 
translators within its service area, the 45,215 persons (roughly 12,900 
homes) within KWRB- TV's Grade B contour are entirely dependent on 
KWRB- TV's continuation on the air for the foregoing local programs 
tailored specially to the needs of northwestern Wyoming (Tr. 231). If 
KWRB- TV no longer operated, no programs of this type would any longer 
be available to the people of northwestern Wyoming — except for 187 
persons in Natrona County who are also served by KTWO-TV (Tr, 231). 
And while most of the network shows carried by KWRB-TV would be 
available to some 2535 present and 5635 potential subscribers (KWRB-TV 
Ex. 4) via CATV systems in the six towns of over 1,000 persons, and via 
VHF translators concentrating their restricted one-watt Signals (for the 
most part) to these selfsame towns (see 32 FCC 477, Fdg. 21), such 


programs would not be available: (a) to persons in those towns who are 


not in a position to pay the initial connection costs of $30.00 (Tr. 246) and 
the monthly service Charges of $6.50 (Tr. 246), nor (b) to persons not 
residing in the immediate vicinity of the towns in which the CATV systems 
and VHF translators operate, nor (c) to towns outside KWRB- TV's sery- 
ice area with translators utilizing KWRB- TV's signal, such as Dubois 

(Tr. 159-160), which in 1960 had a population of 574 persons (official 
Census) (see 32 FCC 479, Fdg. 28), 


In short, if KWRB-TV ceased to operate, approximately 12,900 
homes in KWRB-TV's Grade B contour would be left without any locally 
originated programs tailored to their particular needs, and roughly 7,000 
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homes (approximately 24,500 persons) within KWRB- TV's Grade B contour 


would be left without a television service of any kind (cf. iz FCC 480, 
Fdg. 29), 


Since only three of ten VHF channels allocated to tna state have 
been activated (see 32 FCC 472, Fdg. 9) it follows that Wyoming even now 
does not have its aliquot share of live television service (see 47 U.S.C. 
Sec. 307(b) and Rule 3.607). Any action by the Commission which would 
reduce the number of operating stations in Wyoming from three to two, 
leaving the northern and the western half of the state without a live off- 
the-air television broadcast service would contravene the Commission’ s 
previous Section 307(b) determination that ten stations are! meeded in that 
State to effectuate a “fair, efficient, and equitable" distribution of radio 


service, | 


That an unconditional grant of the microwave application here sought 
would, in fact, mean the demise of Station KWRB-TV, with the foregoing 
attendant consequences, is abundantly apparent from the instant record. 


B. The Impact of the Present CATV Setup on KWRB- TV — As 
heretofore noted in our counterstatement, that portion of northwestern 
Wyoming served by KWRB-TV is sparsely populated, with an average 
population density of less than one family per square mile. ‘Tre total 

population residing within KWRB-TV's Grade A andB contours, on the 
basis of the then ae available Census figures for minor civil divisions 
(those for 1950), ? aggregated only 36,918 persons, a figure|which had 
increased to approximately 45,000 (i.e., some 12 ,900 homes) under the 
preliminary 1960 county figures for Wyoming (KWRB- TV Ex. 15 ps9: 
KWRB-TV Ex. 3). Thus, even using the 80% national average which would 
be high for an underserved state like Wyoming,” KWRB- TV is dependent 
age Oe A Sea aimee | 


At the time the exhibits in this case were exchanged in November 1960. minor 
civil division figures for Wyoming for 1960 had not yet been published. 


2 In the three counties credited to KWRB-TV by Television ae Book, the set 
Saturation for those counties figures out as only 53%, as distinguished from the 80% 
national average (see 32 FCC 477, Fdg. 20). 
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on the revenues derivable from serving an area which at best has only 


10,000 television homes. 


However, as shown by the instant record, KWRB-TV is not able 
even at present to deliver that number of homes to a sponsor interested 
in "cost per thousand" results. As heretofore noted, Western Television 
Corporation operates CATV systems in the only six towns in KWRB- TV's 
service area which have a population in excess of 1000 persons (KWRB- 
TV Ex. 4). At the time of the instant hearing, 2535 of the 6970 homes in 
those six towns were on the cable (KWRB-TV Ex. 4; Carter Ex, 4). As 
the Commission well knew, substantially every home on a cable system 
is lost to the local station for several reasons: (1) Because cable sub- 
scribers rarely install an outside antenna or buy even “rabbit ears"; 

(2) because built-in antennas are generally disconnected when a set is 
attached to the cable; and (3) because most sets attached to the cable 
system cannot be readily shifted to an off-the-air pickup of a local signal. 


It is little wonder, therefore, that Television Market Book, a trade 
publication much relied upon by national and regional advertisers for 
current county-by-county television set figures and for stations viewed at 


least once a week by 25% of the television hours in a given county, lists 


KWRB- TV as serving only three counties in northwestern Wyoming (Big 
Horn, Fremont, and Hot Springs) with 6500 TV homes (KWRB- TV Ex, 18, 
Tr. 321-327, see 32 FCC 477, Fdg. 20). Thus, even though Washakie 
County, #ith Worland its largest city, has at least 1225 TV homes (Carter 
Ex. 2), and though KWRB-TV places a Grade A signal over Worland 
(KWRB-TV Ex. 1, Fig. 3) and a Grade B or better Signal over 97.1% of 
the population of Washakie County, that county is not listed by Television 
Market Book as one of the counties in northwestern Wyoming served by 
KWRB- TV (KWRB Ex. 18, Tr. 321-327), KWRB-TV's inability to claim 
Washakie County (Worland), with its coverage thus shown on Madison 
Avenue as 6500 rather than 8 or 10 thousand homes, cannot but affect its 
national and regional spot revenues — where "cost per thousand" for 


homes delivered is a decisive criterion for buying time ona given station. 
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The impact of the present CATV setup on KWRB- TV's local, as 
distinguished from its national and regional revenues is even more 
dramatically shown by the instant record. KWRB-TV's operating 
revenues and expenses for the three calendar years which it had been on 
the air are tabulated below (KWRB-TV Exs. 12- 14; Tr. 188, 186; see 32 
FCC 480, Fdg. 32): 

Operating Bpanees 


Year Income Exclusive of Depreciation’ 


1958 $29,785.15 $ 53,044.92. 
1959 66,812.03 76,814.50) 
1960 61,122.47 oe 


A breakdown of KWRB-TV's income for 1959 (the latest year for which 
such a breakdown was then available),? shows network revenues of 
$3,536.31 (5.4%), national and regional spot business of $18, 835.96 (28%), 
and local revenues of $44,439.76 (66.6%) (KWRB-TV Ex. 14, Tr. 199-200), 
A further breakdown of the local revenue figure of $44, 439, 76 discloses 
that $17,429.14 was local business from Riverton, $14,191. 31 from Lander, 
$2,485.45 from Worland, $6,457.20 from Thermopolis, and $3, 876.66 from 
Greybull, Basin, Shoshoni, etc. (KWRB-TV Ex. 14, Tr. 199-200; see 32 
FCC 481, Fdg. 33), | 


The foregoing local revenue figures for the towns in question, when 
contrasted with their respective populations and the number of homes on 
the cable systems, speak volumes as made clear by the following tabula- 


tion: 
| 


| 
: The foregoing figures include no salary or other payments to Mr. or Mrs. 
Ernst (Tr. 179-180, 191). | 


2 At the time the exhibits were exchanged in November 1960, it was not possible 
to supply a comparable breakdown for the 1960 calendar year. 


(6) (7) 
(1) (2) (3) (4) (5) (1959) (1959) 
1960 1960 CATV % of Homes Local Per 
Town Population Homes Homes on Cable Revenue Capita 


Lander 4182 1,195 0% $14,191.31 $3.39 
Riverton 6845 1,956 12% 17,429.14 2.54 
Thermopolis 3955 1,130 44% 6,457.20 1.63 
Worland 5806 1,659 1225 14% 2,485.45 0.43 

Total 20,788 5,940 1975 33% $40,563.10 $1.95 


1 


The Court will thus notice that although Lander is appreciably 
smaller than Worland, the local revenues which KWRB-TV derived from 
Lander in 1959 were about 6 times those received from Worland. Similarly, 
those derived from Thermopolis, a town only 2/3 as large as Worland, were 
approximately 2-1/2 times greater than those from Worland. Conversely 
stated, in Worland, where 74% of the homes (i.e. some 90% of the TV homes) 
were on the cable, the local revenues from merchants and other potential 
advertisers, as one might expect, were insignificant. We Say "as one might 
expect," because local merchants and other local advertisers in Worland 
were quite aware in 1959 that their advertising messages, when sandwiched 
in between popular network shows carried by KWRB-TV » would not be seen 
by their neighbors who were viewing that same network show on the cable 
from KID-TV, KOOK-TV, KDHL-TV, or KTWO-TV. On the other hand, 
in Lander where the cable viewing in 1959 was nil, merchants and other 
advertisers in that community knew that the popular network shows were 
being viewed on KWRB-TV and that their local advertising messages thus 
would receive full exposure. In short, as forcefully shown by the foregoing 


Column 1 lists the only four towns in KWRB-TV' 
a population in excess of 10 
474-475); Column 2 
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table, the greater the percentage of homes on the cable the less the per 
Capita revenue available from that Community to support the local televi- 
Sion station — in situations (as here) where the local station is not carried 
on the cable and where the signal of the distant station simultaneously 
carrying the same network program is not blotted out on the cable, 1 


From the foregoing Summary of the record evidence, it is apparent 
that the "cash outgo" for the 1958-1960 period, with no provisions for 
depreciation nor for salaries or other payments to Mr. and Mrs. Ernst, 
has exceeded "cash income" by more than $39,000.00 (KWRB-TV Ex, 14, 
see 32 FCC 480, Fdg. 32). That "gap" to date between income and outgo, 
along with capital requirements has been bridged ina number of ways — 
by the Ernsts foregoing salaries and other compensation, by using AM 
income to meet TV deficits, and by selling two of their AM properties 
(cf. 32 FCC 477, Fdg. 23), The record further shows that the gap has 
been held to a minimum by running a tight operation, with a minimum of 
personnel (including the engineering services of two sons who, like their 
parents, don't confine their efforts to a 40-hours week) (see 32 FCC 479, 
Fdg. 30). | 


It is thus apparent that KWRB-TV's ability to provide a service to 
the 45,000 people in northwestern Wyoming, entirely dependent on that 
station for a live off-the-air television service, is "delicately balanced" 
at the present time — even without a grant of the instant microwave ap- 
plication. Cf. Triangle Publications, Inc., 17 RR 624 (1969), affirmed sub 
nom. Triangle Publications v. Federal Communications Commission, 110 
U.S. App. D.C. 214, 291 F. 2d 342 (1961). | 


1 


In its present brief appellant seeks to blame "translators" or "boosters" for 
the foregoing disparity in revenues. To this contention there are two short answers 
Although appellant had every opportunity to present rebuttal data on|this score, it 
did not do so. More importantly, since there is a "translator" or "booster" in each 
of the four towns in question, including Lander. blame for the marked and correlated 
disparity in revenues can scarcely be shifted from the CATV systems to the trans!ators 
or boosters. 


2 For the Court's information, still a third AM station has been disposed of for 
that same purpose since the instant record was closed. 
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If Western's CATV systems are not provided with an artificial 


Stimulus in the form of microwave facilities, the instant record indicates 
that KWRB-TV can and will continue to provide a local off-the-air televi- 
sion service to northwestern Wyoming. During the past two years KWRB- 
TV has made some inroads into the number of cable subscribers in Wor- 
land and Thermopolis, with Worland showing a drop of 250 subscribers 
between 1959 and 1960, and Thermopolis a drop from 575 to 400 between 
1958 and 1960 (see 32 FCC 475, Fdg. 16). During that same period the 
number in Lander (50) has not increased, and the percentage of homes on 
the cable in Riverton, merely increasing in line with Riverton's rate of 
growth (see 32 FCC 475, Fdg. 16), is not getting out of hand — from 
KWRB- TV's survival standpoint. Operating costs for KWRB-TV were 
reduced by about $9,000 in 1960 (under those for 1959) — as a result of 
KWRB-TV curtailing its purchases of syndicated film and being no longer 
required to reimburse ABC for network programming carried but not 
ordered on KWRB-TV (see 32 FCC 480, Fdg. 32). Its network revenue, 
starting January 1, 1961, has increased to $800 per month over the $300 
per month received in 1959 (see 32 FCC 481, Fdg. 33, fn. 32), 


In short, with the Ernsts willing to forego salaries and a return on 
their capital investment, with no reserve being set aside for depreciation, 
the station's cash operating deficits have been reduced to the point that 
the licensee can and will keep the station on the air — if the prospects of 
a cash break-even point are not doomed by Commission action which 
would render the struggle pointless (see 32 FCC 482, Fdg. 34), 


But if the present "delicate balance" is upset, by a microwave grant 
which would permit Western to bring additional and clearer pictures from 
remote Stations to its CATV systems in three of the four towns with which 
KWRB-TV is identified (Riverton, Lander, and Thermopolis) , the record 
shows, and the Commission so found, that any hope of KWRB-TV operating 
in the black will have gone aglimmering. 


C. The Impact of the Proposed CATV Setup on KWRB- TV — The 
microwave facilities here sought are designed to bring improved and addi- 
tional signals to the very towns (Riverton, Thermopolis and Lander) from 
which, KWRB-TV received the bulk of its local revenues in 1959 — 
$38,077.65 of the $44,439.76 derived from local sources (see 32 FCC 481, 
Fdg. 33). Stated in a somewhat different fashion, more than 57% ($38,077, 
of KWRB-TV's total revenues for 1959 ($66,812.03) came |from the three 


towns in question. 


If the impact on local revenues (of having 74% of the homes on the 
cable) were the same in Lander, Riverton, and Thermopolis as it has been 
in Worland, with local revenues of only 43¢ per capita, the local revenues 
which KWRB-TV would derive from these three towns (on the basis of 
1959 figures) would drop from $38,577.65 to $6,442.26. Needless to Say, 
any drop of that magnitude (approximately 50% of KWRB- Tv" s total 
revenues for 1959) would so augment the gap between income and outgo 
that KWRB-TV would have no choice but to cease aa and we doubt 
that appellant would argue the contrary. 


Moreover, as the record makes clear, even a less drastic drop in 


KWRB- TV's revenues will have the same consequences. If by the micro- 
wave facilities here Sought the number of subscribers in Lander and 
Riverton were merely brought up to the number shown for Thermopolis in 
1959 (i.e., 1 subscriber for each 2.3 families)! rather than three out of 
four then shown for Worland (and as claimed by Western as their poten- 
tial in the other five towns they serve), KWRB-TV's local revenues for 
Lander (using the $1.63 per capita figure for Thermopolis) would drop 
from $14,191.31 to $6,816.66 and those for Riverton from $17, 429.14 to 
$11,157.35 — a revenue loss of $13,646.44 from these two towns alone. 

it aera ae epee 


For Riverton to have the s 
(1 out of 2.3), the number show 
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A drop in local revenues derived from Riverton and Lander by $13,646.44 
‘ annually would create a gap which would spell the demise of KWRB- TV, 
even if it were assumed (contrary to fact) that this further splitting of 
KWRB- TV's audience would have no impact on its national and network 
revenues (see 32 FCC 485, Concl. 12). 


Facts disclosed by the instant record, analyzed from a different 
angle, require the same conclusion. As heretofore noted, there are at 
best only 10,000 TV homes in KWRB-TV's service area. There are 
currently 2535 homes on Western's cable systems (32 FCC 475. Fdg. 16), 
meaning that 25% of KWRB-TV's viewers are already tied to the cable, 
To all intents and purposes, television homes oh a cable system which 
(like Western) does not carry the local station are lost to that Station, for 
several reasons: First, because subscribers Connected with a cable 
System rarely purchase "rabbit ears" and almost never incur the expense 
of installing a rooftop antenna; second, because built-in antennas are 
frequently disconnected when a Set is attached to a cable System; and 


third, because most sets connected with a cable are not equipped for a 


Switch-over to a live pickup, except by going to the trouble of disconnect- 
ing the set from the cable for a particular program. In Short, sets attached 
to Western's cable system (currently 25% of the TV sets in KWRB- TV's 
service area) are effectively lost to KWRB-TV. 


Accordingly, even if the net effect of the microwave facilities here 
Sought were merely: (1) to restore to Western the number of subscribers 
it had in Thermopolis in 1958 (i.e., 575); (2) to augment the number of 
subscribers in Riverton to the number Western had in Worland in 1959 
(i.e., 1,225), a not unreasonable figure in view of the fact that Riverton is 
Substantially larger than Worland; and (3) to increase the number of 
subscribers in Lander to the 1958 figure for the smaller town of Thermo- 
polis (575), the number of TV homes on Western's cable systems would 
be increased by 1575 (i.e., from 2,535 to 4,110) — to all intents and 
purposes a loss to KWRB-TV of 41% of the TV homes in its service area, 


25 | 
With time buyers wedded to "cost per thousand" formulas, a decrease by 
16% in the number of homes served by KWRB- TV cannot but mean a drop 
of at least 16% in revenues.! The licensees of KWRB- TV cannot con- 
tinue that station on the air if the present gap between income and outgo 


is augmented by another $10,000 annually (by a drop of 16% in the amount 


of their present revenues). 
| 


And to the somewhat callous Suggestion sometimes made,” if one 
person cannot keep a Station on the air, that someone else ;might, the 
following points are pertinent: It is doubtful that the Commission’ s 
records show a single other independent television station jin the United 
States which operated 92 hours a week in 1960 on a budget of only $67,090.69 
(see 32 FCC 478, 480, Fdgs. 24, 32). Nor is it believed that the records 
of the Commission will show another station providing 92 hours of program- 
ming a week, with a commendable amount of local originations (32 FCC 478, 
Fdg. 27) — with a staff of only seven full-time and two part-time employees 
(32 FCC 479, Fdg. 30). Such an operating record could not have been 
achieved except by licensees with long broadcast Sentence: an intimate 
knowledge of the area they are serving, with the owners willing to forego 
salaries, and with the key personnel (members of the Ernst family) not 
limiting themselves to a 40-hour week (see 32 FCC 479, Fag. 30). Nor 
could the licensees have persevered to the point that a break- even opera- 
tion appears to be in the offing, but for their willingness to dispose of two 
AM stations to bridge past gaps, to draw on their lifetime savings as 
broadcasters, and to divert AM profits to defraying TV operating losses 
(see 32 FCC 477, Fdg. 23). In Short, there is nothing in the instant 
record which would even remotely suggest that if the present licensees 
are unable to 'make a go" of providing the sparsely populated northwestern 
section of Wyoming with a live television operation that any other operators 
would be more successful on that score. | 

| 
2 We say "at least", because small marginal operations have only! a limited number 


of potential sponsors at best, and when a giving station's coverage is further curtailed 
it ceases to have any attractiveness to most time buyers. 


2 Cf. Report and Order in Docket 12443 (26 FCC 403. 423, para. 5) 
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The adverse impact on the public interest, if KWRB-TV were 


forced off the air, is thus abundantly clear from the instant record. 
KWRB-TV provides Some 45,000 people in northwestern Wyoming with 
their only transmission service (origination facilities) and except for 187 
persons in Natrona County with their only off-the-air signal (KWRB- TV 
Ex. 1; 32 FCC 479, Fdg. 28). Using 1960 figures, if KWRB-TV ceased 

to operate, some 45,000 persons (roughly 12,900 homes) would be 

deprived of any local programs tailored especially to their needs (cf. 

32 FCC 479, Fdg. 28). Since the claimed potential of Western's cable 
System is restricted to 5,635 homes, this means that 7,265 homes in the 
area served by KWRB-TV would also be deprived of all television service 
(network and local), except to the limited degree that one-watt VHF 
translators might serve a few additional families (cf. 32 FCC 479, Fdg. 21), 
That the translators would not reach many families in addition to those 
served by the CATV systems is evident from the fact (a) that seven of 

the ten translators in KWRB-TV's service areas are in the selfsame towns 
as the CATV systems; (b) that the other three are in Small hamlets with 
very few inhabitants (see Examiner's Fdg. 21); and (c) that with power 
restricted to one watt the signals provided by UHF translators are confined 
in great part to the towns in which they operate (see 32 FCC 479, Fdg. 28). 


Even in the towns in which the CATV and translator Stations operate, 
a number of persons are entirely dependent on the service rendered by 
KWRB-TV, namely, those families who are not in a position to pay the 
initial or monthly charges exacted by the cable systems; those families 
located in shadowed areas not reached with a one-watt translator signal: 
and those families too remote from their immediate neighbors to pay the 
CATV line haul. And, of course, those persons living beyond the more 
congested portions of those towns and beyond the areas reached by one 
watt of power, are entirely dependent on KWRB-TV for a television service, 
as are persons outside KWRB- TV's service area served by translators 
using KWRB-TV's signal, such as Dubois (Tr. 159-160). In short, at 
least half the homes in KWRB- TV's Grade B contour would be without a 
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television service of any kind in the event KWRB-TV ceased to operate 
(see 32 FCC 479, Fdg. 28). 


Thus, by way of summary, the Commission has fully followed the 
established requisites to a valid conclusion: It received the evidence; it 
made basic findings; it then made, by inference from the basic facts, 
findings of the ultimate facts which were requisite to the decision; and it 
then drew a final conclusion by the application of the statutory criteria 
to the ultimate facts. Johnston Broadcasting Co. v. Federal Communica- 
tions Commission, 85 U.S. App. D.C. 40, 46 (1949). 


CONC LUSION | 

It has been shown (a) that the Commission had ample authority 
under the Communications Act to consider the impact of the requested 
microwave grants on the public interest, and (b) that the Commission’ s 
conclusion that an unconditioned grant of that application would deprive 
Some 45,000 persons in northwestern Wyoming of their only local trans- 
mission facilities and half that number of a television service of any kind 
is fully supported by the facts of record, and by the Commission’ s find- 


ings and conclusions. Accordingly, the decision below should be affirmed. 
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STATEMENT OF QUESTIONS PRESENTED 


| 
The questions are correctly stated by Appellant. | 


JURISDICTIONAL STATEMENT 
PRELIMINARY STATEMENT 


NCTA and Its Interest in this Case 
NCTA's Participation Before the Commission 
NCTA Alone Represents CATV Industry in this Case 
Definition of CATV : : . 
Procedure Followed in Brief 

SUMMARY OF ARGUMENT 


ARGUMENT: 


Issue I. Erroneous Application of Radio Law to Common 
Carrier Case. Agreement with Appellant 


Issue II. Arbitrary and Capricious Denial of Common Carrier 
Communications to Appellant's A i Customer. 
Agreement with Appellant A 


Arbitrary and Capricious Result Attributable to 
Intervention of Chief of Broadcast Bureau 


Non-Partisan Nature of this Case - 
Vain Charges of Economic Impact by Broadcasters . 


Those Charges Discredited af FCC's Docket 
No. 12443 : ‘ 7 


Kenneth Cox, as Counsel for Senate Committee, in 
1958, Advocates Action taken by FCC in this Case 


FCC Requests from Congress in Vain Power to 
Control CATV Systems and Reason for pestkort 
Refusal to Act A 


Cox Becomes Chief of Broadcast Bureau and 
Orders Bureau to Change Its Traditional care 
While Case is in Progress 


Issue III. FCC's Denial is Extension of Its aut to 
Control CATV 
Agreement with Appellant 


Chairman Harris of House Interstate and Foreign 
Commerce Committee Warns of Era 
Implications of this Case . 


Upholding of FCC in this Case Would Mean Extension 
Of Doctrine to Other Licensees 


(iv) 


FCC's Denial Constitutes Unconstitutional 
Censorship of Public Communications. 
Agreement with Appellant. rs : 


FCC Did Not Make Adequate Findings, Particularly 
In View of Its Contrary Past Holdings. -- 
Agreement with Appellant . - ‘ : 


Commission Tries to Affect the Public Interest 
Generally, Rather than Within the Field of 
Communications - Danger to Other Industries 


FCC Does Not Explain the Rationale of Case 


FCC's Conclusion that Grant Would Result in 
Demise of Intervenor's Station is Not Supported 
By Evidence. Agreement with Appellant 


FCC's Gratuitous Assumption of Economic Impact. 


Commission Has Financial Statements of 
Broadcast Stations and Can Determine Factually 
Results of Economic Impact, But Does Not Do so. 


FCC Does Not Have Power to Tell Public to View 
Television Station or Nothing at All . Z 


Analogous Powers of FCC ee and 
Distinguished. e : . - 


FCC's Own Findings Refute Its Conclusion 


FCC Makes meen pase Into Economic 
Impact . : ‘ 


Intervenor Cannot Believe Own pees of Grave 
Threat of Economic Impact in View of Fact he 
Went Into Operation After the CATV ni rir was 
Doing Business. 


Power Reached for in this Case Would Involve 
Public-Utility Type Regulation of Broadcaster 
And CATV Operator, Although FCC Lacks 
Jurisdiction Over aie erga with hey die to 
Radiation A é - 


Incompleteness of Evidence on Economic ae 
In this Case . 


PRAYER FOR RELIEF 


Hearing Examiner's eee and Order Should 
Be Affirmed . r 
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| 
JURISDICTIONAL STATEMENT | 
1. Comes now National Community Television Association, Inc. 


(hereinafter referred to occasionally as NCTA) and submits to the 
| 
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Court a brief as amicus curiae, pursuant to Rule 18 (j) (1) of the 


General Rules of this Court. Written consent of all parties to this case 


accompany this brief. 


PRELIMINARY STATEMENT 


2. NCTA is a non-profit corporation, chartered pursuant to the 
laws of the State of Pennsylvania, with its principal offices in the 
Transportation Building, Washington, D.C. Its membership consists of 
persons or organizations operating community antenna television 
(henceforth alternately called CATV) systems or engaged in the man- 
ufacturing or supplying community antenna components or related 
equipment. Its current membership includes approximately 500 system 
owners and 20 manufacturers and suppliers. NCTA which is the only 
national industry organization to represent the interests of the CATV 
industry and the public which it serves is affiliated with 17 regional 
and state community television associations, each of which is represented 
on the Board of Directors of the national association. The combined 
membership serves an estimated 90% of the total owners of television 
receivers in the United States who are subscribers to CATV services. 
Industry statistics also indicate that CATV systems serve approximately 
790,000 homes, or one out of every 60 television homes in the country. 


3. NCTA from time to time undertakes to represent the CATV 
industry and the television viewers dependent upon it in industry and 
government proceedings of significance to CATV. In this connection 
NCTA has appeared before the Federal Communications Commission 
(hereinafter referred to alternately as the Commission or the FCC) on 
several occasions and has presented testimony and other evidence to 
interested Congressional Committees. 


4. NCTA did not request to be heard prior to the Commission's 
final decision in this matter, as it had every reason to expect the 
Commission would not overrule its previous findings and decisions in 
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| 
similar cases. It was reasonable to assume that, in the final analysis 
and after a thorough consideration of the issues involved, the Com- 
mission would adhere to court decisions and its own eminently right 
and theretofore uniformly consistent decisions in cases which were 
either similar to this one or having a bearing upon the issues in this 
case.? When this reasonable assumption was not borne out by the sub- 
sequent final decision of the Commission, it became imperative that 
NCTA make its position known upon this matter. ! 
5. On March 15, 1962, NCTA filed with the FCC a Petition To File 
Brief In Support Of Appellant's Petition for Reconsideration and filed 
said brief. The Commission granted NCTA's said Petition and con- 
sidered NCTA's brief. The Commission denied Appellant's Petition 
for Reconsideration by order released May 24, 1962. Appellant filed 
its Notice Of Appeal with this Court on June 13, 1962, from a decision 
of the Commission (Docket No. 12931, File No. 2463 - C1-P-58) adopted 
February 14, 1962. On September 24 and 25, all parties to : case 
granted written consent to NCTA to file this brief as Amicus Curiae. 


6. Appellant represents a common carrier microwave company in 
this proceeding. Appellee represents itself and purports to represent 
the public interest, or the public at large. However, because, as the FCC 
has itself recognized repeatedly, it does not have jurisdiction over 


CATV systems except with respect to radiation, and because as a result 
it does not have occasion to supervise its day to day activities as it 


5 Federal Communications Commission v. Sanders Bros. Radio Station, 309 U.S. 
470, 474 (1940); United States v. RCA and NBC, 358 U.S. 334, 349 (1959); In Re 
Intermountain Microwave (24 FCC 54); Frontier Broadcasting Company, et al v. 
J. E. Collier and Karl O. Krummel, et al. (16 Pike & Fischer RR 1005 (1958)); 

In the Matter of American Telephone and Telegraph Company, charges classifica- 
tions, regulations and practices for and in connection with private line services 
and channels (25 FCC 1074); In the Matter of the Western Union Telegraph Com- 
pany, 8 Pike & Fischer RR 193; In the Matter of Inquiry into the Impact of Com- 
munity Antenna Systems, TV Translators, TV "Satellite" Stations, and TV "'Re- 
peaters" on the Orderly Development of Television Broadcasting (FCC Docket No. 
12448. 26 FCC 408, 18 Pike & Fischer RR 1573 (1959). ' 
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does with respect to broadcast stations, the Commission cannot profess 
to possess expertise with respect to the CATV industry. Intervenor 
represents a television broadcast station. In a sense, the public, the 
common carrier microwave industry and the broadcast industry are 
represented in this action, but only NCTA can speak for its members 
who furnish CATV service to ninety percent of the public who subscribe 
to such service. The CATV industry is primarily interested, because 
this case would never have arisen had appellant requested a license to 
serve 2 radio or television broadcast station or some other customer. 
In fact, the FCC's action in this case is aimed at the CATV industry alone. 
Of course, it carries in its wake damage not only to the CATV industry, 
but also to the common carrier microwave industry, particularly, to the 
microwave industry, generally, and to other industries as this brief will 
demonstrate. 


7. Because it is important that the Court understand precisely 
what a CATV system is, it will be defined at this point. A concise 


definition of a community antenna television system is contained in a 
recent statement by the Honorable Oren Harris, the Chairman of the 
Interstate and Foreign Commerce Committee of the House of Represen- 
tatives of the United'States. This is the House Committee having 
jurisdiction over Communications. Chairman Harris defined it as 
follows: 


"According to the general understanding in the Congress, 
a community antenna is, as the term seems to imply, a master 
television receiving antenna erected and designed to serve 
a community, or such part thereof as is practical to serve, 
or as may have a requirement for service. It is technically 
and functionally analogous to the master antenna systems 
installed in apartment houses to permit service to part or 
all of the apartments, rooms or suites by means of a single 
antenna system. 


"Generally, community antennas are found in areas 
where because of the interaction of topographic or geo- 
graphic conditions, and technological and economic factors, 
recepfion of television signals by conventional antennas is 
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either (1) non-existent, (2) of unsatisfactory quality, or 
(3) possible only with the aid of costly tall roof-top | 
antennas placed on high elevations or other suitable 
locations. 


if 
| 


1 
| 


"Community antennas are capable of receiving the| 
signals of more than one station simultaneously, they are 
designed and oriented, when installed, to receive the | 
desired signals and to reject, as much as possible, the | 
undesired channels. That is essentially the same function 
as is performed when a home-owner who erects a roof- 
top antenna purchases an antenna which has been designed 
and manufactured to give optimum reception on the channels 
he desires to receive and to reject signals of stations which 
might duplicate or interfere with those he prefers. Com- 
munity antenna people do not alter, delete, or in any 
manner change the broadcast intelhgence on the channel 
which they receive. | 


"As the Federal Communications Commission and! 
the courts have repeatedly decided, they do not broadcast, 
and they are not common carriers, such as telephone | 
companies or telegraph companies. They are in the signal- 


receiving business." 2 | 


8. The CATV business is largely an industry of small business 
enterprises. The average size of a CATV system is estimated at 800 
subscribers. Only 16 of the 991 existing systems have more than 5,000 
subscribers and only two of these have more than 10,000 subscribers. 
Most systems receive three to five television signals. Some systems 
carry only one signal and others as many as nine. They exist in every 
State in this country, except Rhode Island, North Dakota, Delaware and 
the District of Columbia. Wherever reception is difficult, a master 
community antenna is commonly erected at a suitable location, usually 
on a mountain or other high elevation (in some places a very tal tower 
is erected on which the antenna is mounted), where reception of the 
signals of the desired stations is available in sufficient field strength to 
produce good quality pictures. A coaxial cable or other type of antenna 
lead or run extends from the antenna to the area or community to be 


served where connection is made with coaxial cable or other wire 
| 
2 Congressional Record - Daily -- pp. 10281 and 10282, June 20, 1962. 


i 
i 
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distribution lines, which, in turn, serve the individual subscriber "house 
drops." In exceptional cases where longer distances are involved between 
the master antenna and the area to be served, a point-to-point microwave 
television relay service obtained from communications common carriers 
licensed by the Federal Communications Commission is utilized between 
the antennas and a specified receiving terminal in the service area. This 
relay is not on broadcast channels and, therefore, cannot be received on 
home television receivers, From the receiving terminal of the relay 
system the signals enter the cable. The antenna lead and distribution 
cable facilities are generally supported on electric power or telephone 
utility poles for which semi-annual rentals are paid under contract with 
those companies. In'some cases these facilities are placed underground 
or on privately owned poles. Easements and rights-of-way to use street 
and alleys are generally obtained from the municipal governments. Ina 
limited number of cases these are exclusive rights, but for the most part 
are not. Describing the technical function of a community antenna system 
generally, the signals received from the distant stations, as well as from 
local stations in many instances, are received at the master antenna and 
passed through amplifying equipment at that point and at appropriate 
locations along the antenna run and distribution trunks in order to 
maintain adequate signal strength for the signals to pass through the 
system to the television receivers in the home, and to produce acceptable 
or better pictures on those receivers. Note that signals received via 
community antenna systems cannot produce a better quality picture at 
the home receiver on the subscriber's premises than would be produced 
on the same receiver if located at the master antenna site. A community 
antenna does not rejuvenate a dissipated or weak signal as popularly 
supposed. The charges to the subscribers for service from a community 
antenna will vary among the different systems. However, it is a common 
practice to require a moderate initial payment at the time of the con- 
nection to the system, sometimes called a connection or installation 
charge. In addition, a moderate monthly charge to cover operating 
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expenses, including compensation to the operator, is collected from 
subscribers. This is not what is known as "Pay-Television." Charges 
are never related to the programs viewed or available or to the amount 
of time the subscriber operates his receiver, such as in Pay-Television 
systems. Service is almost universally furnished pursuant to contract 
with the individual subscribers cancellable on short notice by either 
party. It is a signal reception service. Industry estimates are to the 
effect that the CATV industry is a four hundred and fifty million dollar 


investment. 


9. This brief will adhere to the Issues agreed upon in the | 
Stipulation of the parties and Intervenor dated August 8, 1962. For the 
sake of clarity, it will discuss these issues in the order contained in said 
stipulation. For the sake of brevity, it will add only such arguments, 
citations to cases and quotations as NCTA considers it should bring to 
the attention of the Court in order to represent more fully the interests 
of the CATV industry. Otherwise, amicus curiae will adopt and incor- 
porate by reference the arguments and other materials of Appellant. 


SUMMARY OF ARGUMENT 


The FCC has misapplied the principles of radio broadcast law to 
Appellant's common carrier application. This has resulted in the 
arbitrary and capricious denial of common carrier communications to 
CATV operators whose interests are represented by NCTA. The 
explanation for this arbitrary and capricious result may be the admitted 
intervention of the Commission's new Chief of the Broadcast Bureau, 
who instructed the Bureau to reverse its prior position in the middle of 
this case. He thus imposed in this case upon the FCC his viewpoint 
with respect to the FCC's authority to control CATV systems, which he 
had failed to impress upon the Congress and the Commission theretofore, 
when he was counsel to the Senate Commerce Committee. The FCC by 
this decision is extending its authority unlawfully. It has achieved this 
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result without explaining the rationale for its abrupt departure from 
precedent and upon a mere unsubstantiated presumption that CATV 
systems cause an adverse economic impact upon television stations in 
the same community whose network programs they duplicate, to the 
extent that the public interest is alleged to be injured. 


ARGUMENT 
I 


WHETHER THE COMMISSION'S DENIAL OF APPELLANT'S 
APPLICATION IS BASED UPON AN ERRONEOUS 
APPLICATION OF PRINCIPLES OF RADIO BROADCAST 
LAW TO A CASE OF COMMON CARRIER LICENSING 


10. NCTA is in complete argeement with Appellant's argument 


with respect to this issue (Brief for Appellant, pp. 10-20). It adopts this 
argument, relies upon the same cases, and incorporates the argument 
and cases therein by reference at this point. There have been long, 
scholarly discussions down through the centuries, with respect to 
whether the end justifies the means. Most philosophers have agreed that 
a good end does not justify a bad means. However, in this case, the 
Commission has made use of a bad means, viz. an unlawful application 
of its radio broadcast law to a case of common carrier licensing, to 
achieve a bad end, viz. the control of CATV systems which, upon request, 
had been denied previously to it by the Congress. 


I. 


WHETHER THE COMMISSION'S DENIAL IS AN ARBITRARY 
AND CAPRICIOUS DENIAL OF ACCESS TO COMMON CARRIER 
COMMUNICATIONS FACILITIES TO WHICH APPELLANT'S 
PROPOSED CUSTOMER IS ENTITLED AS A MATTER OF LAW 


11. NCTA adopts in toto the argument of Appellant with respect to 
this issue (Brief of Appellant, pp. 10-20), but makes the following 
comments to underscore its members’ right of access to common 
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carrier communications facilities. CATV system operators are not 
criminals. They are not in the class of gamblers and other undesirables 
who have been held not to be entitled to obtain common carrier service. 
They are, by and large, small business entrepreneurs who are providing 
to people in remote areas, or in areas unaccessible to clear television 
signals, a master antenna television reception service. They place these 
people, who are disadvantageously situated from an allocations view- 
point, in the category of first class citizens who can receive through the 
CATV system a multiplicity of television signals. Through their efforts, 
the farmer in a valley surrounded by high mountains can perhaps now 
receive as many as or more signals that his more affluent city cousin 
surrounded by the comforts of his lavish pent-house on a line of sight with 
the television antennas on the RCA Building on Rockefeller Plaza in 
New York City. NCTA will attempt to demonstrate at this point why the 
Commission, which has repeatedly held that it had no jurisdiction over 
CATV systems has suddenly "pulled all stops" and arbitrarily jand cap- 
riciously misused its powers and, under the color of office, has directed 
its efforts at curbing CATV systems and compelling them to abide by 
the Commission's desires. | 
12. In the belief that it is pertinent for this Court to consider what 
triggered the sudden change in the Commission's prior holdings and 
decisions in this type of case, as it may explain the conditions prevailing 
within the FCC which caused this otherwise inexplicable, arbitrary and 
capricious action on the part of the Commission the following account of 
the participation of the Chief of the Broadcast Bureau in this case is 
given. | 
13. In NCTA's Brief In Support Of Petition For Reconsideration filed 
with the Commission in this case, NCTA stated: | 


| 
3 see par. 25, infra, and Appellant's Brief, pp. 21-25, under Subdivision II, to 
see the full panorama of the FCC's complete about-face in its decisions and rul- 
ings when CATV systems are involved. | 
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“The Commission cannot overturn its findings in 
Docket No. 12443, painstakingly arrived at after inves- 
tigating much better documented similar cases, and indulge 
in a presumption of serious adverse economic impact in 
similar cases in general or in this particular case without 
doing violence to the Commission's reputation for reasoned 
consistency. The Commission's rule-making proceedings 
are farcical, if major changes in policy can be effected upon 
consideration of such a flimsy record on economic impact. 
Certainly, the people who invest heavily in microwave 
equipment or CATV systems to serve the public have a 
right to expect that the Commission as an agency of the 
Government will not vacillate with the variable winds of 
changing staff or Commission membership in such 
important policy matters and with respect to the all 
important question of the Commission's jurisdiction in 
the matter. Certainly, attorneys advising their clients 
in this field have a right to rely upon solid findings and 
not have to tell their clients that the law and the policy are 
so today, but tomorrow they may well mean something else. 
This is still a government of laws and not of men" (R. 687). 


14. This passage unexplained may not make much sense to this 
Court, which is not familiar with the internal management of the Com- 
mission. However, its meaning was well known to the Commission, its 
employees and counsel in this case. In order to make clear to the court 
what this legal "communications shorthand" meant, a brief explanation 
will be made at this point. 


15. The CATV industry is approximately twelve years of age. 
During that time, the Commission has had a majority of Democrats 
(1950-52), then a majority of Republicans (1953-61), and since 1961 a 
majority of Democrats. The Senate has been under Democratic rule in 
1950 and 1952, under Republican rule in 1953 and 1954, and under 
Democratic rule thereafter. The CATV industry was not regulated nor 
held to be subject to regulation directly or indirectly under either 
Democratic or Republican rule. This is stated in order to make clear 
that the following discussion is not meant to have a political flavor. 
This is non-partisan matter. 
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16. In 1959, particularly, and for a few years prior thereto it had 
become fashionable for operators of a television broadcast station ina 
one or two-station television market, to claim the existence of . serious 
economic impact by CATV systems upon their stations. Their charges 
were aired many times at Subcommittee and Committee hearings in the 
Senate of the United States* Despite their loose charges, the Senate of 
the United States did not vote in favor of legislation to control CATV 
systems and the House of Representatives did not act in any way to curb 


the activities of CATV systems. 


17. In prominent evidence at the above hearings was a very thorough, 
well documented Report and Order of the Commission, entitled Docket 
No. 12443. It was the product of a full year's investigations into the 
same charges made at the Senate Hearings and similar complaints. The 
irrefutable logic of this document may have contributed more than any- 
thing else to the defeat of the pending bills to control the CATV industry. 
In this document, the Commission found in effect, that it is impossible 
to conclude that any CATV system has had serious adverse economic 
impact upon any television station. The Commission did not state that 


there was no adverse economic impact in such cases. In fact, it pre- 
sumed that there would be, but it did point out the sheer impossibility 
of making a factual determination upon the seriousness of this impact 
upon the continued existence or serious degradation of the quality of a 
television station or even the probability of either of these eventualities 
taking place in the future in any given case. In its Report in Docket No. 
12443, the Commission said: | 

‘In short, we conclude that there is a likelihood, or | 
even a probability, of adverse economic impact from 


auxiliary services upon regular television stations. But in 
what situations this impact becomes serious enough to 


4 See, for example, Hearings before the Communications Subcommittee of the 
Committee on Interstate and Foreign Commerce of the United States Senate. 
Eighty-Sixth Congress. First Session. On S. 1739, S. 1741, S. 1801, S. 1886, and 
S. 2308, June 30, 1959, and July 1, 7, 9, 14, 15 and 16, 1959. Part I. | 
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threaten a station's continued existence or serious de- 
gradation of quality of its service -- or whether these 
things will probably happen in any particular situation -- 
we cannot tell from the data before us. Moreover, as 

we have stated many times in considering economic 
injury, broadcasting is a dynamic business. If one 
station goes under, another station, or here another 
form of service fulfilling many or all of the same 
functions, may well soon replace it . . ." (26 F.C.C. 

423; 18 Pike & Fischer RR 1595). 


18. During those years of intense activity in the Senate Interstate 
and Foreign Commerce Committee, now called the Senate Commerce 


Committee, 2 young lawyer was hired on that committee staff as Special 
Counsel or Consultant. His name is Mr. Kenneth A. Cox. In that 
capacity, he authored a Staff Report highly critical of CATV operators 
and of the Commission for its refusal to assert jurisdiction over CATV 
systems. In this same report, he advocated restricting or denying the 


neces 3 : P 5 
availability of common carrier service to community antenna systems. 


Obviously, the Staff Report did not find favor with the Senate Interstate 
and Foreign Commerce Committee, because it has remained to this day 
a Staff Report and it never was adopted as a Committee Report. 


19. In this same Staff Report, Mr. Kenneth Cox recommended to 
the Commission, "Tf it lacks adequate authority over any of these elements, 
seek the necessary power from Congress during the coming session." . 
This advice the Commission heeded. The Commission made recommen- 
dations to the 86th Congress embodied in H.R. 6748 and S. 1801 con- 
cerning the Commission and CATV. In connection therewith Congress 
considered numerous legislative proposals and held hearings thereon. 


Two of these proposals, S. 2653 and H.R. 11041 received widespread 


5 See Television Inquiry - The Problem of Television Service for Smaller 
Communities, Staff Report Prepared For the Committee on Interstate and For- 
eign Commerce, United States Senate, December 26, 1958 (85th Cong., 2d Sess.) 
at pp. 52-53. 


6 Ibid; p. 54. 


| 
I 
| 
| 
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attention. They purported to vest in the FCC the power to issue rules 
and regulations with respect to CATV systems. During the 86th Congress, 
2nd Session, the United States Senate returned S. 2653 to the Senate 
Interstate and Foreign Commerce Committee where it died. The House 
of Representatives did not even consider the companion bill, H.R. 11041. 
In the present Congress (87th), early in 1961, bills to provide for the 
regulation of community antenna systems, S. 1044 and H.R. 6840, were 
introduced by the Chairman of the House and Senate Commerce Com- 
mittees at the request of the Commission. No action was taken upon 
these bills by way of hearings or otherwise. In fact, no action is con- 
templated with respect to these bills. The reason why no action has been 
taken upon these bills was given recently by the Honorable Oren Harris, 
Chairman of the House Interstate and Foreign Commerce Committee, ‘ 


as follows: 
"Of course, there has been a great improvement — 
in CATV-Broadcaster relations since these bills were 
introduced. I read in the trade press that at a recent 
meeting of your industry with FCC Commissioners and | 
staff, it was pointed out that the communities where the | 
CATV system did not carry the local television station | 
could perhaps today be counted on the fingers of one hand. 
In view of the fact that there are well over 67 communities 
where a local station and a - CATV system coexist, the | 
problem can no longer be regarded as acute. By the same 
token, the old charge that the removal of roof-top or other 
antennas at the request of the subscriber, made it more 
difficult for the television station in the same community 
to be received, disappears as the cable carries this local 
station. The problem of attenuation of signals has almost 
disappeared as the improved state of the technology makes 
reception on the cable better than ever. Obviously, no 
community antenna operator would deliberately degrade|a 
signal and make his service less attractive to hisown | 
subscriber. He would be working against his own pecuniary 
interests. 


A Congressional Record - Daily, June 20, 1962, p. 10282. 
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“I am informed that an increasing number of 

CATV operators and broadcasters are working closely 

with each other’ to resolve their conflicts and establish 

a harmonious basis for each to render its respective 

service to their community in the public interest. 

Obviously, these agreements hold out some excellent 

promise that, the overall relationships between local 

broadcasters and CATV systems will improve still 

further." 

20. The fact that neither the Congress nor the FCC had heeded 

Mr. Kenneth A. Cox's advice in his Staff Report, commonly called the 
"Cox Report” in the television industry, with respect to controlling 
CATV systems apparently did not hinder his determination to see them 
controlled. This case presents a highly unusual history of Commission 
staff participation. Both the Common Carrier Bureau and the Broadcast 
Bureau appeared as parties in the proceeding before the Hearing 
Examiner. Both Bureaus agreed on proposed findings of fact and neither 
Bureau took exception to the Initial Decision of the Hearing Examiner 
which granted the license to Appellant. However, prior to Oral Argument 
and following the choice and appointment of Mr. Kenneth A. Cox as the 
Chief of the Commission's Broadcast Bureau, that Bureau filed notice 
of its intent to participate in Oral Argument before the Commission. It 
did participate, reversed its previous position, opposed the views of the 
Common Carrier Bureau and the Appellant and supported the Intervenor 
broadcast station. The Commission adopted the views of the Broadcast 
Bureau, reversed the Hearing Examiner and made the decision which is 
appealed in this case. Mr. Kenneth A. Cox's views, contained in his 1948 
Staff Report had finally won out. At the instigation of the Broadcast 
Bureau, the Commission had reversed its theretofore uniform prior 
findings and rulings in such cases and controlled the activities and 
development of a CATV system, although it had not obtained from Con- 
gress the enactment of the bills which it had requested, which legislation 
would have granted it authority to control CATV systems. The 


8 tn mid-March 1961. Mr. Cox took office on April 10, 1961. 
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communications industry had witnessed the baffling, highly seieier: if 
not unprecedented spectacle of two Commission Bureaus taking issue 
with each other in an adjudicatory case. Until May 24, 1962, the com- 
munications industry could only conjecture whether the Cox appointment 
had only been coincidental with that decision or suspect strongly that 

it had influenced it. However, in an open meeting with representatives 
of the CATV industry in the Commission Meeting Room in the late after - 
noon, on May 23, 1962, Mr. Kenneth A. Cox, in the presence of officials 
of various Commission Bureaus and representatives of some of the 
Commissioners, stated that one of his first acts in assuming office was 
to instruct the Broadcast Bureau to take issue with the Common Carrier 
Bureau and to argue as they did in this case. It is believed that nothing 
more need be said to explain why the Commission's decision has all the 
indicia of being an arbitrary and capricious action. Under such cir- 
cumstances the evidence necessary clearly and satisfactorily tb establish 
the fact that the findings ot the Commission were wrong is much less 
than it would otherwise be It is appropriate at this point to ask whether 


this does not exemplify a Government of men rather than of laws? 
| 


mm 


WHETHER THE COMMISSION'S DENIAL FOR REASONS 
INDICATED CONSTITUTES AN EXTENSION OF ITS 

AUTHORITY BEYOND ITS STATUTORY JURISDICTION 
TO REGULATE COMMUNITY ANTENNA SYSTEMS 


21. NCTA is in complete accord with appellant's argument with 
respect to this issue (Brief for Appellant, pp. 21-25). As amicus curiae 
pointed out under the preceding issue, this decision is the result of a long 
premeditated and carefully planned design on the part of the Chief of the 
Broadcast Bureau to control CATV systems in spite of the Congress 


9 Wisconsin Telephone Co. v. Public Service Commission, 232 Wis. 214, 379, 287 
N.W. 122, 149 (1939), cert. denied 309 U.S. 657, 60 S.Ct. 514, 84 L.Ed. pose (1940). 
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being unwilling to this date to grant the Commission authority over 
CATV systems, except with respect to radiation. The Commission 
made very clear that its decision was aimed at curbing the practices of 
the CATV system involved in this case, rather than in applying traditional 
common carrier law ‘to an applicant for a common carrier microwave 
license. In fact, it made crystal clear its intention to consider without 
prejudice a new application by Appellant provided its intended independent 
customer, the CATV system involved, would agree not to duplicate the 
programs of Intervenor in this case. That this action was aimed at the 
CATV system involved, in particular, and at the CATV industry, in 
general, was well understood throughout the industry. Its effect was not 
misunderstood by legislators. Speaking of the FCC's action in this case 
as the "one real threat" which the CATV industry presently faces, the 
Honorable Oren Harris, Chairman of the House Interstate and Foreign 
Commerce Committee, stated in an address: 
'. . . this threat is that without the benefit of CATV 

legislation, the FCC may proceed to regulate CATV through 

their jurisdiction over microwave common carrier operations. 

The threat flows from the FCC's decision in the Carter 

Mountain case! That is the case that denied a common 

carrier microwave company a license unless the CATV 

system which it intended to serve would agree to carry 


the local television programs and avoid duplication of 
its programs. 


"i is in this case that the FCC's common carrier 
bureau filed a brief in which it characterized that 
decision of the FCC as ‘arbitrary and discriminatory.' 


"The common carrier bureau pointed out that while 
the Commission had ruled consistently that it did not have 
jurisdiction over CATV, the approach taken in the Carter 
Mountain case was a method of indirectly controlling the 
industry. The'Common Carrier Bureau warned that the 
Commission's restrictions would have to 'be applied to 
all common carriers, alike, across the board.’ 
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"The brief then stated: 


‘Under the doctrine of this case, the FCC would 
be required to examine every telephone company 
application for extension of its facilities - - - to 
determine whether a grant of such application | 
might afford undesirable service to a CATV system 
vis-avis a TV Broadcaster. An interesting and — 
logical extension of this philosophy would give the’ 
commission the power to affect control of broad- 
cast networks by the expedient of refusing to 
authorize use of common carrier facilities for 
the networks until some ‘desirable’ conditions 
have first been satisfied. 


"if the Common Carrier Bureau is right in its 
warning and conclusion, then this decision contains 
frightful implications which should give concern not 
only to your industry but also to telephone companies, 
broadcasters and other businesses, too." 


22. This speech was praised by the Minority Leader of the Senate, 
Senator Everett M. Dirksen, as a "timely address" and inserted by him 
as part of his remarks in the Senate of the United States! ° As stated 
above, this is a non-partisan matter. There is no escaping the fact that 
unless and until the Commission's decision is reversed, the Commission 
could pari passu order the telephone companies in interstate commerce 
throughout the country to cease giving service to CATV systems until 
the latter complied with the Commission's wishes. There could be no 
greater subversion of the powers entrusted to the Commission by law 
(Communications Act of 1934, as amended, 47 U.S.C. 1-609) and only 
havoc could result. The mere statement of these possibilities refutes 
the existence of the powers and authority claimed in the instant case by 
the Commission. It is the existence of such broad powers and not only 
the present application of such powers in the Commission which is to be 
feared. The Congress would never entrust an agency of the Government 
with such a vast jurisdiction, with a commission and practically an 
invitation to work havoc upon the economy of the country: ! 
| 
| 


, Congressional Record-Senate-Daily, July 20, 1962, p. 10281. 


WHETHER THE COMMISSION'S DENIAL CONSTITUTES 
UNLAWFUL OR UNCONSTITUTIONAL CENSORSHIP OF 
PUBLIC COMMUNICATIONS 
23. NCTA adopts Appellant's Argument upon this issue (Brief 


for Appellant, pp. 26-30). 


V. 


WHETHER THE COMMISSION MADE ADEQUATE FINDINGS 
EXPLAINING WHY THE DENIAL OF A COMMON CARRIER 
AUTHORIZATION UNDER THE CIRCUMSTANCES OF THE 

INSTANT CASE IS A LEGALLY VALID EXERCISE OF 
REGULATORY JURISDICTION AND NOT CENSORSHIP OF 
PUBLIC COMMUNICATIONS, PARTICULARLY IN VIEW OF 
THE COMMISSION’S CONTRARY HOLDINGS IN THIS REGARD 


24. NCTA fully subscribes to Appellant's Argument upon this issue 
(Brief for Appellant, pp. 30-35). The Commission's understanding of its 
responsibility towards acting to serve the "public interest, convenience 
ami necessity,” appears to be that of protecting the “public interest, 
convenience and necessity," in all fields of endeavor, not only in the 
field of the particular communications specifically and exclusively 
placed within its jurisdiction by the Congress. If the Commission's 
interpretation of the extent of its powers in the instant case were to 
prevail, it would be a short step from that for the Commission to deny, 
for example, telephone service (rendered by one of its licensees) to 
Open Air Theatres, or to theatres in general in the particular community, 
because of the serious economic impact found to exist or prognosticated 
to take place in the future upon a local television station or stations in 
the same community and allegedly caused or to be created by the 
theatres involved. Conceivably, the Commission in seeking to do what 
it considers to be in the public interest in the field of communications 
specifically entrusted to its jurisdiction, could, in reverse, limit the 
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hours of television stations in order to strike a happy balance between 
various aspects of the public interest and to help rebuild the business 
of the neighborhood corner theatre which has suffered a very serious 
economic impact because of and coincidentally with the advent of 
television broadcast stations. Or it could limit the hours of television 
stations in order to give the public a chance not to be exposed to the 
“vast wasteland" for certain hours during the day and give the publishers 
of books a chance to prosper and to produce a better intellectual fare 
in the opinion of the Commission for the American public. If rebuttal 
is made that theatres and publication houses are not under FCC jur- 
isdiction, it may be replied that CATV systems are not. | 


25. It is incredible that an Agency of the Government should reverse 
itself so completely, both concerning its prior decisions with respect to 
common carrier law and with respect to its lack of jurisdiction to control 
CATV systems, with so little mention of the rationale impelling it to do 
so! It is because our forefathers understood the difficulty of reading 
men's minds that the Constitution of the United States and State Con- 
stitutions has embodied such great protections with respect to due 
process. When a decision is accompanied by findings of fact the 
reviewing court can decide whether the decision reached by the court 
or commission follows as a matter of law from the facts stated as its 
basis, and also whether the facts so stated have any substantial support 
in the evidence. In the absence of findings of fact, the reviewing tribunal 
can determine neither of these things. The requirement of findings is 
thus far from a technicality. On the contrary, it is to insure against Star 
Chamber methods, to make certain that justice shall be administered 
according to the facts and law. This is ay as important in respect of 
commissions as it is in respect of courts: tau the Commission has done 
in this case is to state its ultimate conclusion. It has not make an 
adequate finding on intermediate facts. 


11 New Jersey Bell Telephone Company v. Communication Workers a America, 
Supreme Court of N.J., 5 N.J. 354, 75 A. 2d 721 (1950). 
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Vi. 


WHETHER THE COMMISSION'S CONCLUSION THAT A GRANT OF 
APPELLANT'S APPLICATION WOULD RESULT IN THE DEMISE 
OF A TELEVISION BROADCAST STATION IS SUPPORTED BY 
ADEQUATE FINDINGS AND BY SUBSTANTIAL EVIDENCE 


26. NCTA fully agrees with Appellant's argument upon this issue 
(Brief for Appellant, pp. 35-40). 


27. In its Decision in this case, the Commission states: 


“True, a grant of the instant application would 
permit the rendition of better service by the CATV, 
but at the expense of destroying the local station and its 
rural coverage. The CATV would permit the urban areas 
a choice of coverage, but the local station, especially in 
this case of a single station market serves a wider area. 
A grant of this application will not contemplate an extension 
of coverage for the entire area included in KWRB-TV's 
contours since it is too costly for CATV to enter the rural 
areas. Thus, the rural people would be left with nothing at 
all. This is not a true competitive situation where one or 
the other of the applicants would render the service. In 
this instance, if KWRB-TV, the local outlet, should be 
forced to cease operation, the rural people would be left 
without any service" (R. 631). 


28. The very same dire forebodings of the impending demise of the 
television stations were made by local television stations in connection 
with Docket No. 12443 and in the Senate Subcommittee hearings referred 
to above. but three years later we find that those television stations are 
still in business. In fact, the Commission has access to their financial 
statements and should have satisfied itself on this point by analyzing 
those statements to determine if it is not true that the stations are 
prospering today despite their predictions of a few years ago, before 
presuming to predict that a station was likely to go out of business. It 


- Hearings before! the Communications Subcommittee of the Committee on 
Interstate and Foreign Commerce of the United States Senate. Eighty-Sixth Con- 
gress. First Session: On 8. 1739, S. 1741, S. 1801, 8. 1886, and S. 2303, June 30, 
1959, and July 1, 7, 9, 14, 15 and 16, 1959. Part I. 
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would seem that this would be the very least the Commission should do 
before overruling its findings in Docket No. 12443 and overturning court 
precedents and its own with respect to common carriers in an etfort to 
cure an imagined wrong. The Commission's attention was called to the 
necessity of doing this by NCTA (R.686), but it did not do so and the 
Commission did not attempt to refute the fact asserted by NCTA (R.680) 
that there is no evidence of television stations failing because of the 
presence of CATV systems within their community. | 

29. In fact, more substantial evidence of a possible, - aitiogoh 
uncertain as to its extent, - adverse economic impact upon television 
stations was introduced in the Senate Subcommittee Hearings discussed 
above and in the investigation which led to the Commission's Report 
and Order in Docket No. 12443, than in the instant case, but the Congress 
did not legislate to control CATV and the Commission pointed out the 
impossibility of making a prognostication with respect to the seriousness 
of the impact, as explained above (26 F.C.C. 423; 18 Pike & Fischer 
RR 1595). | 


| 
30. The Commission's prediction that "Thus, the rural people would 
be left with nothing at all," Periaton, Par. 16 (R. 631) is not borne out 
by the record of the very few VHF’ Sstations which have discontinued 
operations because of the smallness of the market or other reasons, 
whether they were in a community where CATV systems operated or not. 
The void has always been swallowed up immediately by a satellite station 
or a translator and the rural areas have not suffered from a loss of 
television signals, weather reports, news, etc. If there is one | thing the 
Commission can safely predict, it is that the American public will not 
be deprived of television for any protracted period of time, regardless 
of the means to be employed to secure it. The illegal booster operations 
of the recent past are ample and mute evidence of the accuracy of this 
statement. Now that the Commission has adopted a liberal policy 
favoring the grat of translators, the incentive for such illegal actions 
has been done away with. | 
2S Several UHF stations have failed, but not for reasons germane this case. 
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31. This is not to deny the fact that it may be presumed to be in 
the public interest, generally, for a community to have the opportunity 
to build and maintain its own television station if it chooses to support 
it. The Commission properly has made that a cornerstone of its 
allocations table. However, as a matter of fact, the Commission cannot 
ignore that a number of these television stations, even though some of 
them do all they can in view of the smallness of their market to present 
interesting programs, cannot and will not be able to afford in the fore- 
seeable future original programs of real value and interest to the 
community, whether they are in a community where a CATV system is 
present or not. These stations can still meet the Commission's 
minimum standards|or criterium that they are operating "in the public 
interest," but that does not mean that the people in that community 
should be forced to view their programs or see no television programs 
at all. Nothing in the Communications Act of 1934, as amended (47 U.S. 
C. 1-609) compels or lends itself to the interpretation that the Com- 
mission should or has power to perpetuate in those communities a 
monopoly of scarcity. In fact, the Commission never has been given this 
power by the Congress. Instead, the Congress specifically expressed 
its intent to prevent monopolies by making the antitrust laws applicable 
in the field of communications.!* Obviously it is one thing to allow only 
one television station or a limited number of such stations in a community 
in order to allow a larger number of communities to have their own 
stations. Again, it is one thing to base a decision against allowing another 
broadcast television station in a particular market because the addition 
of another station will cause all stations in the particular area to suffer 
economic strangulation due to the smallness of the available market and 
thus adversely affect the public interest. The Commission has shown 
great and commendable restraint in abstaining from the use of this latter 
power because of the difficulty of prognosticating such a result. However, 


14 public Law 86 - 752, approved September 13, 1960; 74 Stat. 889, 47 U.S.C. 
313(a), Communications Act of 1934, as amended, Sec. 313(a). 


23 


it is quite another matter for the Commission to make use of its power 
over its potential common carrier licensees in order to overextend its 
jurisdiction and regulate a field of enterprise which was never placed by 
Congress under its jurisdiction, such as the CATV industry, and this 


| 
| 
32. More than a mere scintilla of evidence is required to support 
the Commission's findings, particularly in view of the Hearing Examiner's 


contrary conclusion.” Carter Mountain and the Common Carrier Bureau 


under the guise of a presumed adverse effect upon the public. 


indicated in the oral argument that there was not in the record sufficient 
financial evidence to establish impact and that the financial evidence 
that was presented showed the station increasing its earnings each year. 
The Commission made a finding of fact which establishes this conclusion 
when it stated in its Decision: "However, in each succeeding year of 
operation the gap between the two (expenses and income) has become 
smaller, and as contended by Intervenor, should eventually be elosed 

and then changed to "black; (R.629)."". The Commission did not suffici- 
ently explore the causes for this improvement. It could well be that 

the station has improved its financial picture because of rather than in 
spite of CATV system. It is a well established fact that a television 
cable system stimulates the purchase of television sets. Many persons 
who would not expend a large amount of money to purchase a television 
set and an expensive antenna in order to receive only one teteviaion 
signal, will find it worthwhile to buy a set if they will receive a variety 
of signals. Thus a greater market is created for the television station. 
Furthermore, it is a significant fact that the presence of a CATV system 
in a community will cause the operator of a television station to put out 


much more effort to induce people to view his signal. He does not have 
| 


15 Universal Camera Corporation v. National Labor Relations Board 340 U.S. 
474, 71 S. Ct. 456, 95 L. Ed. 456. 
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a captive audience.!©To what extent these and other possible factors 


were present in Intervenor's financial improvements was not a subject 
explored by the Commission, although NCTA pointed this out in its 

brief before the Commission (R. $85). This was particularly important 
to establish in this case, when the same Intervenor admitted through its 
attorney that the CATV systems were supplying service to the people in 
the area involved before the television station went into operation 

(Tr. 361). Intervenor could not be seriously convinced of the merits of 
the argument, which has been advanced by disgruntled television station 
operators for seven years or more but never proven in one single case, 
that CATV systems have a serious adverse economic impact upon 
television stations, if he risked his money in such a venture in an area 
already saturated with CATV systems. Before the Commission can 
make an informed and adequate judgment upon the degree or extent of 
the economic impact, a thorough examination of the financial set-up, 
management policies and all other phases of operation of the television 
station involved has 'to be made, in order to determine whether the 
television station is being operated in a sound, business-like manner. 
Otherwise, the public could be deprived of the privilege of receiving 
multiple television signals because of the mismanagement of a television 
station, as such mismanagement, if existing, would be a prime contributing 
cause to the economic ills of the station rather than the alleged economic 
impact. To penalize a CATV operator under such circumstances would 
be akin to placing a premium upon the television broadcaster's in- 
efficiency. This power to examine closely into the management policies 
and financial operations of a licensee is usually associated with public 


aS Even Mr. Kenneth A. Cox, now Chief of the FCC Broadcast Bureau, was 
forced by the facts to admit this when he stated in his Staff Report, "It may be 
true that in some cases the advent of a CATV system has spurred the local broad- 
caster to greater programming efforts in an attempt to hold as much of his audi- 
ence as possible." (See Television Inquiry. The Problem of Television Service 
for Smaller Communities, Staff Report Prepared For the Committee on Interstate 
and Foreign Commerce, United States Senate, December 26, 1958 - 85th Cong.; 
2d Sess. at p. 31). 
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utility or common carrier operations, but it is a logical sequence of the 
exercise of the Commission's asserted powers in this case and it would 
have to be applied to the scrutiny of a broadcaster's books and manage- 
ment as well as to the CATV operator. CATV operators are not ina 
position to defend themselves against a presumption of serious economic 
impact or against an investigation of factors tending to establish this in 
the Commission's mind but not disclosed in the record. a | 


| 
33. The record in the instant case does not support a finding of the 
probability of serious economic impact in situations of this kind generally 


or under the circumstances of this case. All the statements made by 
Intervenor about the amount of sales he was able to make in each town, 
in relation to the number of subscribers to the CATV Systems there, is 
quite irrelevant, without a showing that the salesman put out as much 
effort in all these towns, that none of the advertising for these Itowns 
was sold elsewhere and there were any customers who wanted to 
advertise on television in the first place. '® The Commission cannot 
overturn its findings in Docket No. 12443, painstakingly arrived at after 
thoroughly investigating much better documented similar cases, and 
indulge in a presumption of serious adverse economic impact in similar 
cases in general or in this particular case upon a mere allegation of 
economic impact without doing violence to traditional principles of fair 
play and without escaping a judgment that it acted arbitrarily and cap- 
riciously in this matter. Furthermore, in this case, all the evidence 
points to the fact that Intervenor's station will continue to prosper 

(Tr. 257-260; R. 629), so the issue of the possible demise of the said 


station should never have been a basis for the Commission's adverse 
| 


17 united States v. Baltimore & Ohio Southwestern R. Co. 226 U.S. 14, 20, 33 
S. Ct. 5, 6, 57 L. Ed. 104 (1912). | 


18 Intervenor's counsel attempted to rebut this before the Commission by stat- 
ing his opinion in a reply brief of the industriousness of the salesman (R. 704), 
but the Commission simply ignored the suggestion to look further inta the facts 
and to establish the existence or non-existence of the alleged impact upon a suf- 
ficient evidentiary record. | 
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decision and its totally gratuitous assumption that there was a possibility, 
let alone a probability, of serious adverse economic impact which could 
lead to the demise of Intervenor's television station and a consequent 


damaging effect upon the public interest (R. 631). 


PRAYER FOR RELIEF 


WHEREFORE, Amicus Curiae prays that this Honorable Court 
set aside, vacate, annul and determine to be invalid, the said decision of 
the Commission, released on February 14, 1962, reconsideration of 
which was denied on May 24, 1962, denying Appellant's application; 
remand this case to the Commission with directions to carry out the 
judgment of this court and affirm the Hearing Examiner's decision in 
toto; and grant such further relief as this Court may deem just and 
proper. 

Respectfully submitted 


ROBERT D. L'HEUREUX 
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Washington 6, D.C. 


Counsel for Amicus Curiae, 
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See Brief for Appellant, Appendix, for other pertinent statutes | 


| 
Section 313(a) (Communications Act of 1934, as amended, Public Law 
86-752, approved September 13, 1960; 74 Stat. 889; 47 U.S.C. 313(a)) 
All laws of the United States relating to unlawful restraints and 
monopolies and to combinations, contracts, or agreements in restraint 
of trade are hereby declared to be applicable to the manufacture and 
sale of and to trade in radio apparatus and devices entering into or 
affecting interstate or foreign commerce and to interstate or foreign 
radio communications. Whenever in any suit, action, or proceeding, 
civil or criminal, brought under the provisions of any of said laws or in 
any proceedings brought to enforce or to review findings and orders of 
the Federal Trade Commission or other governmental agency in respect 
of any matters as to which said Commission or other governmental 
agency is by law authorized to act, any licensee shall be found guilty 
of the violation of the provisions of such laws or any of them, the court, 
in addition to the penalties imposed by said laws, may adjudge, order, 
and/or decree that the license of such licensee shall, as of the date the 
decree or judgment becomes finally effective or as of such other date 
as the said decree shall fix, be revoked and that all rights under such 
license shall thereupon cease: Provided, however, That such licensee 
shall have the same right of appeal or review, as is provided by law in 
respect of other decrees and judgments of said court. 
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STATEMENT OF QUESTIONS PRESENTED 


The questions are correctly stated by Appellant. 


JURISDICTIONAL STATEMENT 
PRELIMINARY STATEMENT 


NCTA and Its Interest in this Case 
NCTA's Participation Before the Commission 
NCTA Alone Represents CATV Industry in this Case 
Definition of CATV ‘ . ° ‘ é 
Procedure Followed in Brief 

SUMMARY OF ARGUMENT 


ARGUMENT: . . . . : . 


Issue I. Erroneous Application of Radio Law to Common 
Carrier Case. Agreement with Appellant 


Issue II. Arbitrary and Capricious Denial of Common Carrier 
Communications to Appellant's st cece Customer. 
Agreement with Appellant ‘ 


Arbitrary and Capricious Result Attributable to 
Intervention of Chief of Broadcast Bureau 
Non-Partisan Nature of this Case 

Vain Charges of Economic Impact by Broadcasters . 


Those Charges Discredited ve FCC's Docket 
No. 12443 - I 


Kenneth Cox, as Counsel for Senate Committee, in 
1958, Advocates Action taken by FCC in this Case 


FCC Requests from Congress in Vain Power to 
Control CATV Systems and Reason for meant 
Refusal to Act : 


Cox Becomes Chief of Broadcast Bureau and 
Orders Bureau to Change Its Traditional staan 
While Case is in Progress 


Issue III. FCC's Denial is Extension of Its ssn to 
Control CATV 


Agreement with Appellant 


Chairman Harris of House Interstate and Foreign 
Commerce Committee Warns of Frightful 
Implications of this Case : ‘ 


Upholding of FCC in this Case Would Mean Extension 
Of Doctrine to Other Licensees z 


(iv) 


FCC's Denial Constitutes Unconstitutional 
Censorship of Public Communications. 
Agreement with Appellant. 


FCC Did Not Make Adequate Findings, Particularly 
In View of Its Contrary Past ee -- 
Agreement with Appellant : 


Commission Tries to Affect the Public Interest 
Generally, Rather than Within the Field of 
Communications - Danger to Other Industries 


FCC Does Not Explain the Rationale of Case 


FCC's Conclusion that Grant Would Result in 
Demise of Intervenor's Station is Not Supported 
By Evidence. Agreement with Appellant 


FCC's Gratuitous Assumption of Economic Impact. 


Commission Has Financial Statements of 
Broadcast Stations and Can Determine Factually 
Results of Economic Impact, But Does Not Do so. 


FCC Does Not Have Power to Tell Public to View 
Television Station or Nothing at All s . : 


Analogous Powers of FCC vies sia and 
Distinguished. : 3 


FCC's Own Findings Refute Its Conclusion 


FCC Makes agree nae Into Economic 
Impact r ; 


Intervenor Cannot Believe Own ies of Grave 
Threat of Economic Impact in View of Fact he 
Went Into Operation After the CATV dai was 
Doing Business. 


Power Reached for in this Case Would Involve 
Public-Utility Type Regulation of Broadcaster 
And CATV Operator, Although FCC Lacks 
Jurisdiction Over Latter, ast with hicaieg to 
Radiation E 2 - 


Incompleteness of Evidence on Economic mais 
In this Case . 


PRAYER FOR RELIEF . , , 


Hearing Examiner's Findings and Order Should 
Be Affirmed .. 
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JURISDICTIONAL STATEMENT | 
1. Comes now National Community Television Association, Inc. 

(hereinafter referred to occasionally as NCTA) and submits to the 


2 


Court a brief as amicus curiae, pursuant to Rule 18 (j) (1) of the 
General Rules of this Court. Written consent of all parties to this case 
accompany this brief. 


PRELIMINARY STATEMENT 


2. NCTA is a non-profit corporation, chartered pursuant to the 
laws of the State of Pennsylvania, with its principal offices in the 
Transportation Building, Washington, D.C. Its membership consists of 
persons or organizations operating community antenna television 
(henceforth alternately called CATV) systems or engaged in the man- 
ufacturing or supplying community antenna components or related 
equipment. Its current membership includes approximately 500 system 
owners and 20 manufacturers and suppliers. NCTA which is the only 
national industry organization to represent the interests of the CATV 
industry and the public which it serves is affiliated with 17 regional 


and state community television associations, each of which is represented 
on the Board of Directors of the national association. The combined 
membership serves an estimated 90% of the total owners of television 
receivers in the United States who are subscribers to CATV services. 
Industry statistics also indicate that CATV systems serve approximately 
790,000 homes, or one out of every 60 television homes in the country. 


3. NCTA from time to time undertakes to represent the CATV 
industry and the television viewers dependent upon it in industry and 
government proceedings of significance to CATV. In this connection 
NCTA has appeared before the Federal Communications Commission 
(hereinafter referred to alternately as the Commission or the FCC) on 
several occasions and has presented testimony and other evidence to 
interested Congressional Committees. 


4. NCTA did not request to be heard prior to the Commission's 
final decision in this matter, as it had every reason to expect the 
Commission would not overrule its previous findings and decisions in 


3 | 
| 


similar cases. It was reasonable to assume that, in the final analysis 
and after a thorough consideration of the issues involved, the Com- 


mission would adhere to court decisions and its own eminently right 
and theretofore uniformly consistent decisions in cases which were 
either similar to this one or having a bearing upon the issues in this 
case.2 When this reasonable assumption was not borne out by the sub- 
sequent final decision of the Commission, it became imperative that 
NCTA make its position known upon this matter. 


5. On March 15, 1962, NCTA filed with the FCC a Petition To File 

Brief In Support Of Appellant's Petition for Reconsideration and filed 
said brief. The Commission granted NCTA's said Petition and leone 
sidered NCTA's brief. The Commission denied Appellant's Petition 

for Reconsideration by order released May 24, 1962. Appellant filed 

its Notice Of Appeal with this Court on June 13, 1962, froma decision 

of the Commission (Docket No. 12931, File No. 2463 - C1-P-58) adopted 
February 14, 1962. On September 24 and 25, all parties to this case 
granted written consent to NCTA to file this brief as Amicus Curiae. 


| 
6. Appellant represents a common carrier microwave company in 
this proceeding. Appellee represents itself and purports to represent 
the public interest, or the public at large. However, because, as the FCC 


has itself recognized repeatedly, it does not have jurisdiction over 
CATV systems except with respect to radiation, and because as a result 
it does not have occasion to supervise its day to day activities as it 


Federal Communications Commission v. Sanders Bros. Radio Station, 309 U.S. 
470, 474 (1940); United States v. RCA and NBC, 358 U.S. 334, 349 71959); In Re 
Intermountain Microwave (24 FCC 54); Frontier Broadcasting Company, et al v. 
J. E. Collier and Karl O. Krummel, et al. (16 Pike & Fischer RR 1005 (1958)); 

In the Matter of American Telephone and Tele Com; c es classifica- 
tions, regulations and practices for and in connection with private line services 
and channels (25 FCC 1074); In the Matter of the Western Union Telegraph Com- 
pany, 8 Pike & Fischer RR 193; In the Matter of Inquiry into the Impact of Com- 
munity Antenna Systems, TV Translators, TV "Satellite" Stations, and T'V ''Re- 
peaters" on the Orderly Development of Television Broadcasting (FCC Docket No. 
12443. 26 FCC 403, 18 Pike & Fischer RR 1573 (1959). | 
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does with respect to broadcast stations, the Commission cannot profess 
to possess expertise with respect to the CATV industry. Intervenor 
represents a television broadcast station. In a sense, the public, the 
common carrier microwave industry and the broadcast industry are 
represented in this action, but only NCTA can speak for its members 
who furnish CATV service to ninety percent of the public who subscribe 
to such service. The CATV industry is primarily interested, because 
this case would never have arisen had appellant requested a license to 
serve a radio or television broadcast station or some other customer. 
In fact, the FCC's action in this case is aimed at the CATV industry alone. 
Of course, it carries in its wake damage not only to the CATV industry, 
but also to the common carrier microwave industry, particularly, to the 
microwave industry, generally, and to other industries as this brief will 
demonstrate. 


7. Because it is important that the Court understand precisely 
what a CATV system is, it will be defined at this point. A concise 
definition of a community antenna television system is contained in a 
recent statement by the Honorable Oren Harris, the Chairman of the 


Interstate and Foreign Commerce Committee of the House of Represen- 
tatives of the United States. This is the House Committee having 
jurisdiction over Communications. Chairman Harris defined it as 
follows: 


"According to the genera! understanding in the Congress, 
a community antenna is, as the term seems to imply, a master 
television receiving antenna erected and designed to serve 
a community, or such part thereof as is practical to serve, 
or as may have a requirement for service. It is technically 
and functionally analogous to the master antenna systems 
installed in apartment houses to permit service to part or 
all of the apartments, rooms or suites by means of a single 
antenna system. 


"Generally, community antennas are found in areas 
where because of the interaction of topographic or geo- 
graphic conditions, and technological and economic factors, 
reception of television signals by conventional antennas is 
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either (1) non-existent, (2) of unsatisfactory quality, or | 
(3) possible only with the aid of costly tall roof-top 
antennas placed on high elevations or other suitable 
locations. | 

| 


"Community antennas are capable of receiving the | 
signals of more than one station simultaneously, they are 
designed and oriented, when installed, to receive the 
desired signals and to reject, as much as possible, the | 
undesired channels. That is essentially the same function 
as is performed when a home-owner who erects a roof- | 
top antenna purchases an antenna which has been designed 
and manufactured to give optimum reception on the channels 
he desires to receive and to reject signals of stations which 
might duplicate or interfere with those he prefers. Com- 
munity antenna people do not alter, delete,orinany | 
manner change the broadcast intelhgence on the channel | 
which they receive. 


"As the Federal Communications Commission and | 
the courts have repeatedly decided, they do not broadcast, 
and they are not common carriers, such as telephone 
companies or telegraph companies. They are in the signal- 
receiving business." 2 | 


8. The CATV business is largely an industry of small bupiness 
enterprises. The average size of a CATV system is estimated a 800 
subscribers. Only 16 of the 991 existing systems have more than 5,000 
subscribers and only two of these have more than 10,000 subscribers. 
Most systems receive three to five television signals. Some systems 
carry only one signal and others as many as nine. They exist in every 
State in this country, except Rhode Island, North Dakota, Delaware and 
the District of Columbia. Wherever reception is difficult, a master 
community antenna is commonly erected at a suitable location, usually 
on a mountain or other high elevation (in some places a very tall tower 
is erected on which the antenna is mounted), where reception of the 
signals of the desired stations is available in sufficient field strength to 
produce good quality pictures. A coaxial cable or other type of antenna 
lead or run extends from the antenna to the area or community ito be 
served where connection is made with coaxial cable or other wire 


——— | 
od Congressional Record - Daily -- pp. 10281 and 10282, June 20, 1962. 
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distribution lines, which, in turn, serve the individual subscriber "house 
drops.” In exceptional cases where longer distances are involved between 
the master antenna and the area to be served, a point-to-point microwave 
television relay service obtained from communications common carriers 
licensed by the Federal Communications Commission is utilized between 
the antennas and a specified receiving terminal in the service area. This 
relay is not on broadcast channels and, therefore, cannot be received on 
home television receivers. From the receiving terminal of the relay 
system the signals enter the cable. The antenna lead and distribution 
cable facilities are generally supported on electric power or telephone 
utility poles for which semi-annual rentals are paid under contract with 
those companies. In some cases these facilities are placed underground 
or on privately owned poles. Easements and rights-of-way to use street 
and alleys are generally obtained from the municipal governments. Ina 
limited number of cases these are exclusive rights, but for the most part 
are not. Describing the technical function of a community antenna system 
generally, the signals received from the distant stations, as well as from 
local stations in many instances, are received at the master antenna and 
passed through amplifying equipment at that point and at appropriate 
locations along the antenna run and distribution trunks in order to 
maintain adequate signal strength for the signals to pass through the 
system to the television receivers in the home, and to produce acceptable 
or better pictures on those receivers. Note that signals received via 
community antenna systems cannot produce a better quality picture at 

the home receiver on the subscriber's premises than would be produced 
on the same receiver if located at the master antenna site. A community 
antenna does not rejuvenate a dissipated or weak signal as popularly 
supposed. The charges to the subscribers for service from a community 


antenna will vary among the different systems. However, it is a common 
practice to require a moderate initial payment at the time of the con- 
nection to the system, sometimes called a connection or installation 
charge. In addition, a moderate monthly charge to cover operating 


| 
7 | 


expenses, including compensation to the operator, is collected from 
subscribers. This is not what is known as "Pay-Television.” Charges 
are never related to the programs viewed or available or to the amount 
of time the subscriber operates his receiver, such as in Pay-Television 
systems. Service is almost universally furnished pursuant to contract 
with the individual subscribers cancellable on short notice by either 
party. It is a signal reception service. Industry estimates are to the 
effect that the CATV industry is a four hundred and fifty million dollar 


investment. 
| 


9. This brief will adhere to the Issues agreed upon in the 
Stipulation of the parties and Intervenor dated August 8, 1962. For the 
sake of clarity, it will discuss these issues in the order contained in said 
stipulation. For the sake of brevity, it will add only such arguments, 
citations to cases and quotations as NCTA considers it should bring to 
the attention of the Court in order to represent more fully the interests 
of the CATV industry. Otherwise, amicus curiae will adopt and incor- 
porate by reference the arguments and other materials of Appellant. 


SUMMARY OF ARGUMENT 


The FCC has misapplied the principles of radio broadcast law to 
Appellant's common carrier application. This has resulted in the 
arbitrary and capricious denial of common carrier communications to 


CATV operators whose interests are represented by NCTA. The 
explanation for this arbitrary and capricious result may be the admitted 
intervention of the Commission's new Chief of the Broadcast Bureau, 
who instructed the Bureau to reverse its prior position in the Iniddle of 
this case. He thus imposed in this case upon the FCC his viewpoint 

with respect to the FCC's authority to control CATV systems, | which he 
had failed to impress upon the Congress and the Commission theretofore, 
when he was counsel to the Senate Commerce Committee. The FCC by 
this decision is extending its authority unlawfully. It has achieved this 
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result without explaining the rationale for its abrupt departure from 
precedent and upon a mere unsubstantiated presumption that CATV 
systems cause an adverse economic impact upon television stations in 
the same community whose network programs they duplicate, to the 
extent that the public interest is alleged to be injured. 


ARGUMENT 
I 


WHETHER THE COMMISSION'S DENIAL OF APPELLANT'S 
APPLICATION IS BASED UPON AN ERRONEOUS 
APPLICATION OF PRINCIPLES OF RADIO BROADCAST 
LAW TO A CASE OF COMMON CARRIER LICENSING 


10. NCTA is in complete argeement with Appellant's argument 
with respect to this issue (Brief for Appellant, pp. 10-20). It adopts this 
argument, relies upon the same cases, and incorporates the argument 
and cases therein by reference at this point. There have been long, 
scholarly discussions down through the centuries, with respect to 
whether the end justifies the means. Most philosophers have agreed that 
a good end does not justify a bad means. However, in this case, the 


Commission has made use of a bad means, viz. an unlawful application 


of its radio broadcast law to a case of common carrier licensing, to 
achieve a bad end, viz. the control of CATV systems which, upon request, 
had been denied previously to it by the Congress. 


I 


WHETHER THE COMMISSION'S DENIAL IS AN ARBITRARY 
AND CAPRICIOUS DENIAL OF ACCESS TO COMMON CARRIER 
COMMUNICATIONS FACILITIES TO WHICH APPELLANT'S 
PROPOSED CUSTOMER IS ENTITLED AS A MATTER OF LAW 


11. NCTA adopts in toto the argument of Appellant with respect to 
this issue (Brief of Appellant, pp. 10-20), but makes the following 
comments to underscore its members’ right of access to common 
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carrier communications facilities. CATV system operators are not 
criminals. They are not in the class of gamblers and other undesirables 
who have been held not to be entitled to obtain common carrier/ service. 
They are, by and large, small business entrepreneurs who are [providing 
to people in remote areas, or in areas unaccessible to clear television 
signals, a master antenna television reception service. They place these 
people, who are disadvantageously situated from an allocations view- 
point, in the category of first class citizens who can receive through the 
CATV system a multiplicity of television signals. Through their efforts, 
the farmer in a valley surrounded by high mountains can perhaps now 
receive as many as or more signals that his more affluent city cousin 
surrounded by the comforts of his lavish pent-house on a line of sight with 
the television antennas on the RCA Building on Rockefeller Plaza in 
New York City. NCTA will attempt to demonstrate at this point why the 
Commission, which has repeatedly held that it had no jurisdiction over 
CATV systems’ has suddenly "pulled all stops" and arbitrarily and cap- 
riciously misused its powers and, under the color of office, has directed 
its efforts at curbing CATV systems and compelling them to abide by 
the Commission's desires. | 
12. In the belief that it is pertinent for this Court to consider what 
triggered the sudden change in the Commission's prior holdings and 
decisions in this type of case, as it may explain the conditions prevailing 
within the FCC which caused this otherwise inexplicable, arbitrary and 
capricious action on the part of the Commission the following account of 
the participation of the Chief of the Broadcast Bureau in this case is 


given. 


13. In NCTA's Brief In Support Of Petition For Reconsideration filed 
with the Commission in this case, NCTA stated: 


$ See par. 25, infra, and Appellant's Brief, pp. 21-25, under Subdivision II, to 
see the full panorama of the FCC's complete about-face in its decisions and rul- 
ings when CATV systems are involved. 
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“The Commission cannot overturn its findings in 
Docket No. 12443, painstakingly arrived at after inves- 
tigating much better documented similar cases, and indulge 
in a presumption of serious adverse economic impact in 
similar cases 'in general or in this particular case without 
doing violence to the Commission's reputation for reasoned 
consistency. The Commission's rule-making proceedings 
are farcical, if major changes in policy can be effected upon 
consideration of such a flimsy record on economic impact. 
Certainly, the people who invest heavily in microwave 
equipment or CATV systems to serve the public have a 
right to expect that the Commission as an agency of the 
Government will not vacillate with the variable winds of 
changing staff or Commission membership in such 
important policy matters and with respect to the all 
important question of the Commission's jurisdiction in 
the matter. Certainly, attorneys advising their clients 
in this field have a right to rely upon solid findings and 
not have to tell their clients that the aw and the policy are 
so today, but tomorrow they may well mean something else. 
This is still a government of laws and not of men" (R. 687). 


14. This passage unexplained may not make much sense to this 
Court, which is not familiar with the internal management of the Com- 
mission. However, its meaning was well known to the Commission, its 
employees and counsel in this case. In order to make clear to the court 
what this legal “communications shorthand" meant, a brief explanation 
will be made at this point. 


15. The CATV industry is approximately twelve years of age. 
During that time, the Commission has had a majority of Democrats 
(1950-52), then a majority of Republicans (1953-61), and since 1961 a 
majority of Democrats. The Senate has been under Democratic rule in 
1950 and 1952, under Republican rule in 1953 and 1954, and under 
Democratic rule thereafter. The CATV industry was not regulated nor 
held to be subject to regulation directly or indirectly under either 
Democratic or Republican rule. This is stated in order to make clear 
that the following discussion is not meant to have a political flavor. 
This is non-partisan matter. 
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16. In 1959, particularly, and for a few years prior thereto it had 
become fashionable for operators of a television broadcast station in a 
one or two-station television market, to claim the existence of a serious 
economic impact by CATV systems upon their stations. Their charges 
were aired many times at Subcommittee and Committee hearings in the 
Senate of the United States Despite their loose charges, the Senate of 
the United States did not vote in favor of legislation to control CATV 
systems and the House of Representatives did not act in any way to curb 
the activities of CATV systems. 


17. In prominent evidence at the above hearings was a very thorough, 
well documented Report and Order of the Commission, entitled Docket 
No. 12443. It was the product of a full year's investigations into the 
same charges made at the Senate Hearings and similar complain . The 
irrefutable logic of this document may have contributed more than any- 
thing else to the defeat of the pending bills to control the CATV industry. 
In this document, the Commission found in effect, that it is impossible 
to conclude that any CATV system has had serious adverse economic 


impact upon any television station. The Commission did not state that 
there was no adverse economic impact in such cases. In fact, it pre- 
sumed that there would be, but it did point out the sheer impossibility 
of making a factual determination upon the seriousness of this impact 
upon the continued existence or serious degradation of the quality of a 
television station or even the probability of either of these eventualities 
taking place in the future in any given case. In its Report in Docket No. 
12443, the Commission said: 
'In short, we conclude that there is a likelihood, or 
even a probability, of adverse economic impact from | 


auxiliary services upon regular television stations. But in 
what situations this impact becomes serious enough to 


a a aT I 

. See, for example, Hearings before the Communications Subcommittee of the 
Committee on Interstate and Foreign Commerce of the United States Sénate. 
Eighty-Sixth Congress. First Session. On S. 1739, S. 1741, S. 1801, S. 1886, and 
S. 2308, June 30, 1959, and July 1, 7, 9, 14, 15 and 16, 1959. PartI. | 


12 


threaten a station's continued existence or serious de- 
gradation of quality of its service -- or whether these 
things will probably happen in any particular situation -- 
we cannot tell from the data before us. Moreover, as 

we have stated many times in considering economic 
injury, broadcasting is a dynamic business. If one 


station goes under, another station, or here another 
form of service fulfilling many or all of the same 
functions, may well soon replace it .. ." (26 F.C.C. 
423; 18 Pike & Fischer RR 1595). 

18. During those years of intense activity in the Senate Interstate 
and Foreign Commerce Committee, now called the Senate Commerce 
Committee, a young lawyer was hired on that committee staff as Special 
Counsel or Consultant. His name is Mr. Kenneth A. Cox. In that 
capacity, he authored a Staff Report highly critical of CATV operators 
and of the Commission for its refusal to assert jurisdiction over CATV 
systems. In this same report, he advocated restricting or denying the 
availability of common carrier service to community antenna systems.” 
Obviously, the Staff Report did not find favor with the Senate Interstate 
and Foreign Commerce Committee, because it has remained to this day 
a Staff Report and it never was adopted as a Committee Report. 


19. In this same Staff Report, Mr. Kenneth Cox recommended to 
the Commission, "If it lacks adequate authority over any of these elements, 
seek the necessary power from Congress during the coming session." ® 
This advice the Commission heeded. The Commission made recommen- 
dations to the 86th Congress embodied in H.R. 6748 and S. 1801 con- 
cerning the Commission and CATV. In connection therewith Congress 
considered numerous legislative proposals and held hearings thereon. 


Two of these proposals, S. 2653 and H.R. 11041 received widespread 


5 See Television Inquiry - The Problem of Television Service for Smaller 
Communities, Staff Report Prepared For the Committee on Interstate and For- 
eign Commerce, United States Senate, December 26, 1958 (85th Cong., 2d Sess.) 
at pp. 52-53. 


6 Ibid; p. 54. 
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attention. They purported to vest in the FCC the power to issué rules 
and regulations with respect to CATV systems. During the 86th Congress, 
2nd Session, the United States Senate returned S. 2653 to the Senate 
Interstate and Foreign Commerce Committee where it died. The House 
of Representatives did not even consider the companion bill, H.R. 11041. 
In the present Congress (87th), early in 1961, bills to provide for the 
regulation of community antenna systems, S. 1044 and H.R. 6840, were 
introduced by the Chairman of the House and Senate Commerce Com- 
mittees at the request of the Commission. No action was taken upon 
these bills by way of hearings or otherwise. In fact, no action is con- 
templated with respect to these bills. The reason why no action has been 
taken upon these bills was given recently by the Honorable Oren Harris, 
Chairman of the House Interstate and Foreign Commerce Committee," 


as follows: 


"Of course, there has been a great improvement 
in CATV-Broadcaster relations since these bills were 
introduced. I read in the trade press that at a recent 
meeting of your industry with FCC Commissioners and 
staff, it was pointed out that the communities where the 
CATV system did not carry the local television station 
could perhaps today be counted on the fingers of one hand. 
In view of the fact that there are well over 67 communities 
where a local station and a - CATV system coexist, the 
problem can no longer be regarded as acute. By the same 
token, the old charge that the removal of roof-top or other 
antennas at the request of the subscriber, made it more 
difficult for the television station in the same community 
to be received, disappears as the cable carries this local 
station. The problem of attenuation of signals has almost 
disappeared as the improved state of the technology makes 
reception on the cable better than ever. Obviously, no | 
community antenna operator would deliberately degrade a 
signal and make his service less attractive to hisown | 
subscriber. He would be working against his own pecuniary 
interests. 


7 Congressional Record - Daily, June 20, 1962, p. 10282. 
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"I am informed that an increasing number of 

CATV operators and broadcasters are working closely 

with each other to resolve their conflicts and establish 

a harmonious basis for each to render its respective 

service to their community in the public interest. 

Obviously, these agreements hold out some excellent 

promise that, the overall relationships between local 

broadcasters and CATV systems will improve still 

further.” 

20. The fact that neither the Congress nor the FCC had heeded 

Mr. Kenneth A. Cox's advice in his Staff Report, commonly called the 
"Cox Report" in the television industry, with respect to controlling 
CATV systems apparently did not hinder his determination to see them 
controlled. This case presents a highly unusual history of Commission 
staff participation. Both the Common Carrier Bureau and the Broadcast 
Bureau appeared as parties in the proceeding before the Hearing 
Examiner. Both Bureaus agreed on proposed findings of fact and neither 
Bureau took exception to the Initial Decision of the Hearing Examiner 
which granted the license to Appellant. However, prior to Oral Argument 
and following the choice and appointment of Mr. Kenneth A. Cox as the 
Chief of the Commission's Broadcast Bureau, that Bureau filed notice 
of its intent to participate in Oral Argument before the Commission. It 
did participate, reversed its previous position, opposed the views of the 
Common Carrier Bureau and the Appellant and supported the Intervenor 
broadcast station. The Commission adopted the views of the Broadcast 
Bureau, reversed the Hearing Examiner and made the decision which is 
appealed in this case. Mr. Kenneth A. Cox's views, contained in his 1948 
Staff Report had finally won out. At the instigation of the Broadcast 
Bureau, the Commission had reversed its theretofore uniform prior 
findings and rulings in such cases and controlled the activities and 
development of a CATV system, although it had not obtained from Con- 
gress the enactment of the bills which it had requested, which legislation 
would have granted it authority to control CATV systems. The 


8 in mid-March 1961. Mr. Cox took office on April 10, 1961. 
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communications industry had witnessed the baffling, highly anudual, if 
not unprecedented spectacle of two Commission Bureaus taking issue 
with each other in an adjudicatory case. Until May 24, 1962, the com- 
munications industry could only conjecture whether the Cox appointment 
had only been coincidental with that decision or suspect strongly that 

it had influenced it. However, in an open meeting with representatives 
of the CATV industry in the Commission Meeting Room in the late after- 
noon, on May 23, 1962, Mr. Kenneth A. Cox, in the presence of officials 
of various Commission Bureaus and representatives of some of the 
Commissioners, stated that one of his first acts in assuming office was 
to instruct the Broadcast Bureau to take issue with the Common Carrier 
Bureau and to argue as they did in this case. It is believed that nothing 
more need be said to explain why the Commission's decision has all the 
indicia of being an arbitrary and capricious action. Under such cir- 
cumstances the evidence necessary clearly and satisfactorily to establish 
the fact that the findings of the Commission were wrong is much less 
than it would otherwise be. It is appropriate at this point to ask whether 
this does not exemplify a Government of men rather than of laws? 


mm 


WHETHER THE COMMISSION'S DENIAL FOR REASONS 
INDICATED CONSTITUTES AN EXTENSION OF ITS 

AUTHORITY BEYOND ITS STATUTORY JURISDICTION 
TO REGULATE COMMUNITY ANTENNA SYSTEMS 


| 
| 
21. NCTA is in complete accord with appellant's argument with 
respect to this issue (Brief for Appellant, pp. 21-25). As amicis curiae 
pointed out under the preceding issue, this decision is the result of a long 
premeditated and carefully planned design on the part of the Chief of the 
Broadcast Bureau to control CATV systems in spite of the Congress 
| 


4 Wisconsin Telephone Co. v. Public Service Commission, 232 Wis. 274, 379, 287 
N.W. 122, 149 (1939), cert. denied 309 U.S. 657, 60 S.Ct. 514, 84 L.Ed./1006 (1940). 
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being unwilling to this date to grant the Commission authority over 
CATV systems, except with respect to radiation. The Commission 
made very clear that its decision was aimed at curbing the practices of 
the CATV system involved in this case, rather than in applying traditional 
common carrier law to an applicant for a common carrier microwave 
license. In fact, it made crystal clear its intention to consider without 
prejudice a new application by Appellant provided its intended independent 
customer, the CATV system involved, would agree not to duplicate the 
programs of Intervenor in this case. That this action was aimed at the 
CATV system involved, in particular, and at the CATV industry, in 
general, was well understood throughout the industry. Its effect was not 
misunderstood by legislators. Speaking of the FCC's action in this case 
as the "one real threat” which the CATV industry presently faces, the 
Honorable Oren Harris, Chairman of the House Interstate and Foreign 
Commerce Committee, stated in an address: 
'. . . this threat is that without the benefit of CATV 

legislation, the FCC may proceed to regulate CATV through 

their jurisdiction over microwave common carrier operations. 

The threat flows from the FCC's decision in the Carter 

Mountain case. That is the case that denied a common 

carrier microwave company a license unless the CATV 

system which it intended to serve would agree to carry 


the local television programs and avoid duplication of 
its programs. 


"i is in this case that the FCC's common carrier 
bureau filed a brief in which it characterized that 
decision of the FCC as ‘arbitrary and discriminatory.' 


"The common carrier bureau pointed out that while 
the Commission had ruled consistently that it did not have 
jurisdiction over CATV, the approach taken in the Carter 
Mountain case was a method of indirectly controlling the 
industry. The Common Carrier Bureau warned that the 
Commission's restrictions would have to 'be applied to 
all common carriers, alike, across the board.' 


17 
"The brief then stated: 


‘Under the doctrine of this case, the FCC would 
be required to examine every telephone company _ 
application for extension of its facilities---to | 
determine whether a grant of such application 
might afford undesirable service to a CATV system 
vis-avis a TV Broadcaster. An interesting and 
logical extension of this philosophy would give the © 
commission the power to affect control of broad- | 
cast networks by the expedient of refusing to 
authorize use of common carrier facilities for 
the networks until some ‘desirable’ conditions 
have first been satisfied. 


"If the Common Carrier Bureau is right in its 
warning and conclusion, then this decision contains 
frightful implications which should give concern not 
only to your industry but also to telephone companies, 
broadcasters and other businesses, too." 

22. This speech was praised by the Minority Leader of the Senate, 
Senator Everett M. Dirksen, as a "timely address" and inserted by him 
as part of his remarks in the Senate of the United States/° As stated 


above, this is a non-partisan matter. There is no escaping the fact that 


| 
unless and until the Commission's decision is reversed, the Commission 


could pari passu order the telephone companies in interstate commerce 
throughout the country to cease giving service to CATV systems until 
the latter complied with the Commission's wishes. There could be no 
greater subversion of the powers entrusted to the Commission by law 
(Communications Act of 1934, as amended, 47 U.S.C. 1-609) and only 
havoc could result. The mere statement of these possibilities refutes 
the existence of the powers and authority claimed in the instant case by 
the Commission. It is the existence of such broad powers and not only 


the present application of such powers in the Commission which is to be 
feared. The Congress would never entrust an agency of the Government 
with such a vast jurisdiction, with a commission and practically an 

invitation to work havoc upon the economy of the country: | 


- Congressional Record-Senate- Daily, July 20, 1962, p. 10281. 
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application for extension of its facilities---to | 
determine whether a grant of such application | 
might afford undesirable service to a CATV system 
vis-avis a TV Broadcaster. An interesting and 
logical extension of this philosophy would give the 
commission the power to affect control of broad- 
cast networks by the expedient of refusing to 
authorize use of common carrier facilities for 
the networks until some ‘desirable’ conditions 
have first been satisfied. 
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frightful implications which should give concern not 
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| 
22. This speech was praised by the Minority Leader of the Senate, 
Senator Everett M. Dirksen, as a "timely address" and inserted by him 


as part of his remarks in the Senate of the United States: as stated 
above, this is a non-partisan matter. There is no escaping the fact that 
unless and until the Commission's decision is reversed, the Commission 


could pari passu order the telephone companies in interstate commerce 
throughout the country to cease giving service to CATV systems until 
the latter complied with the Commission's wishes. There could be no 
greater subversion of the powers entrusted to the Commission) by law 
(Communications Act of 1934, as amended, 47 U.S.C. 1-609) and only 
havoc could result. The mere statement of these possibilities |refutes 
the existence of the powers and authority claimed in the instant case by 
the Commission. It is the existence of such broad powers and not only 
the present application of such powers in the Commission which is to be 
feared. The Congress would never entrust an agency of the Government 
with such a vast jurisdiction, with a commission and practically an 
invitation to work havoc upon the economy of the country: 


ao Congressional Record-Senate-Daily, July 20, 1962, p. 10281. 


WHETHER THE COMMISSION'S DENIAL CONSTITUTES 
UNLAWFUL OR UNCONSTITUTIONAL CENSORSHIP OF 
PUBLIC COMMUNICATIONS 


23. NCTA adopts Appellant's Argument upon this issue (Brief 
for Appellant, pp. 26-30). 


V. 


WHETHER THE COMMISSION MADE ADEQUATE FINDINGS 
‘EXPLAINING WHY THE DENIAL OF A COMMON CARRIER 
AUTHORIZATION UNDER THE CIRCUMSTANCES OF THE 

INSTANT CASE IS A LEGALLY VALID EXERCISE OF 
REGULATORY JURISDICTION AND NOT CENSORSHIP OF 
PUBLIC COMMUNICATIONS, PARTICULARLY IN VIEW OF 
THE COMMISSION'S CONTRARY HOLDINGS IN THIS REGARD 


24. NCTA fully subscribes to Appellant's Argument upon this issue 
(Brief for Appellant, pp. 30-35). The Commission's understanding of its 
responsibility towards acting to serve the “public interest, convenience 
ami necessity,” appears to be that of protecting the “public interest, 
convenience and necessity,” in all fields of endeavor, not only in the 
field of the particular communications specifically and exclusively 
placed within its jurisdiction by the Congress. If the Commission's 
interpretation of the extent of its powers in the instant case were to 
prevail, it would be'a short step from that for the Commission to deny, 
for example, telephone service (rendered by one of its licensees) to 
Open Air Theatres, or to theatres in general in the particular community, 
because of the serious economic impact found to exist or prognosticated 
to take place in the future upon a local television station or stations in 
the same community and allegedly caused or to be created by the 
theatres involved. Conceivably, the Commission in seeking to do what 
it considers to be in the public interest in the field of communications 
specifically entrusted to its jurisdiction, could, in reverse, limit the 


19 | 
hours of television stations in order to strike a happy balance between 
various aspects of the public interest and to help rebuild the business 
of the neighborhood corner theatre which has suffered a very serious 
economic impact because of and coincidentally with the advent of 
television broadcast stations. Or it could limit the hours of television 
stations in order to give the public a chance not to be exposed to the 
“vast wasteland” for certain hours during the day and give the publishers 
of books a chance to prosper and to produce a better intellectual fare 
in the opinion of the Commission for the American public. If rebuttal 
is made that theatres and publication houses are not under FCC j jur- 
isdiction, it may be replied that CATV systems are not. | 


25. It is incredible that an Agency of the Government should reverse 
itself so completely, both concerning its prior decisions with respect to 
common carrier law and with respect to its lack of jurisdiction to control 
CATV systems, with so little mention of the rationale impelling it to do 
so! It is because our forefathers understood the difficulty of reading 
men's minds that the Constitution of the United States and State Con- 
stitutions has embodied such great protections with respect to due 
process. When a decision is accompanied by findings of fact the 
reviewing court can decide whether the decision reached by the court 
or commission follows as a matter of law from the facts stated las its 
basis, and also whether the facts so stated have any substantial support 
in the evidence. In the absence of findings of fact, the reviewing tribunal 
can determine neither of these things. The requirement of findings is 
thus far from a technicality. On the contrary, it is to insure against Star 
Chamber methods, to make certain that justice shall be admini stered 
according to the facts and law. This is sed as important in respect of 
commissions as it is in respect of courts? tau the Commission has done 
in this case is to state its ultimate conclusion. It has not make an 
adequate finding on intermediate facts. 


| 
| 
| 
il New Jersey Bell Telephone Company v. Communication Workers of America, 
Supreme Court of N.J., 5 N.J. 354, 75 A. 2d 721 (1950). 

i 

| 

i 

| 

| 
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VL 


WHETHER THE COMMISSION'S CONCLUSION THAT A GRANT OF 
APPELLANT'S APPLICATION WOULD RESULT IN THE DEMISE 
OF A TELEVISION BROADCAST STATION IS SUPPORTED BY 
ADEQUATE FINDINGS AND BY SUBSTANTIAL EVIDENCE 


26. NCTA fully agrees with Appellant's argument upon this issue 
(Brief for Appellant, pp. 35-40). 


27. In its Decision in this case, the Commission states: 


"True, a grant of the instant application would 
permit the rendition of better service by the CATV, 
but at the expense of destroying the local station and its 
rural coverage. The CATV would permit the urban areas 
a choice of coverage, but the local station, especially in 
this case of a'single station market serves a wider area. 
A grant of this application will not contemplate an extension 
of coverage for the entire area included in KWRE-TV's 
contours since it is too costly for CATV to enter the rural 
areas. Thus, the rural people would be left with nothing at 
all. This is not a true competitive situation where one or 
the other of the applicants would render the service. In 
this instance, if KWRB-TV, the local outlet, should be 
forced to cease operation, the rural people would be left 
without any service” (R. 631). 


28. The very same dire forebodings of the impending demise of the 
television stations were made by local television stations in connection 
with Docket No. 12443 and in the Senate Subcommittee hearings referred 
to above; but three years later we find that those television stations are 
still in business. In fact, the Commission has access to their financial 
statements and should have satisfied itself on this point by analyzing 
those statements to determine if it is not true that the stations are 
prospering today despite their predictions of a few years ago, before 
presuming to predict that a station was likely to go out of business. It 


a Hearings before the Communications Subcommittee of the Committee on 
Interstate and Foreign Commerce of the United States Senate. Eighty-Sixth Con- 
gress. First Session. On S. 1739, S. 1741, S. 1801, S. 1886, and 8. 2303, June 30, 
1959, and July 1, 7, 9, 14, 15 and 16, 1959. Part I. 
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would seem that this would be the very least the Commission should do 
before overruling its findings in Docket No. 12443 and overturning court 
precedents and its own with respect to common carriers in an effort to 
cure an imagined wrong. The Commission's attention was called to the 
necessity of doing this by NCTA (R.686), but it did not do so ana the 
Commission did not attempt to refute the fact asserted by NCTA (R.680) 
that there is no evidence of television stations failing because of the 


29. In fact, more substantial evidence of a possible, - although 
uncertain as to its extent, - adverse economic impact upon television 
stations was introduced in the Senate Subcommittee Hearings discussed 
above and in the investigation which led to the Commission's Report 
and Order in Docket No. 12443, than in the instant case, but the Congress 
did not legislate to control CATV and the Commission pointed out the 
impossibility of making a prognostication with respect to the seriousness 
of the impact, as explained above (26 F.C.C. 423; 18 Pike & Fischer 
RR 1595). | 


presence of CATV systems within their community. 


30. The Commission's prediction that Thus, the rural pepple would 
be left with nothing at all," (Decision, Par. 16 (R. 631) is not borne out 
by the record of the very few VHF '’stations which have discontinued 
operations because of the smallness of the market or other reasons, 
whether they were in a community where CATV systems operated or not. 
The void has always been swallowed up immediately by a satellite station 
or a translator and the rural areas have not suffered from a loss of 
television signals, weather reports, news, etc. If there is one thing the 
Commission can safely predict, it is that the American public will not 
be deprived of television for any protracted period of time, regardless 
of the means to be employed to secure it. The illegal booster gperations 
of the recent past are ample and mute evidence of the accuracy of this 
statement. Now that the Commission has adopted a liberal policy 


favoring the grant of translators, the incentive for such illegal actions 
has been done away with. 
| 
a. Several UHF stations have failed, but not for reasons germane to! this case. 
| 
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31. This is not to deny the fact that it may be presumed to be in 
the public interest, generally, for a community to have the opportunity 
to build and maintain its own television station if it chooses to support 
it. The Commission properly has made that a cornerstone of its 
allocations table. However, as a matter of fact, the Commission cannot 
ignore that a number of these television stations, even though some of 
them do all they can in view of the smallness of their market to present 
interesting programs, cannot and will not be able to afford in the fore- 
seeable future original programs of real value and interest to the 
community, whether they are in a community where a CATV system is 
present or not. These stations can still meet the Commission's 
minimum standards or criterium that they are operating "in the public 
interest," but that does not mean that the people in that community 
should be forced to view their programs or see no television programs 
at all. Nothing in the Communications Act of 1934, as amended (47 U.S. 
C. 1-609) compels or lends itself to the interpretation that the Com- 
mission should or has power to perpetuate in those communities a 
monopoly of scarcity. In fact, the Commission never has been given this 
power by the Congress. Instead, the Congress specifically expressed 
its intent to prevent monopolies by making the antitrust laws applicable 
in the field of communications.* Obviously it is one thing to allow only 
one television station or a limited number of such stations in a community 
in order to allow a larger number of communities to have their own 
stations. Again, it is one thing to base a decision against allowing another 
broadcast television station in a particular market because the addition 
of another station will cause all stations in the particular area to suffer 
economic strangulation due to the smallness of the available market and 
thus adversely affect the public interest. The Commission has shown 
great and commendable restraint in abstaining from the use of this latter 
power because of the difficulty of prognosticating such a result. However, 


14 public Law 86 - 752, approved September 13, 1960; 74 Stat. 889, 47 U.S.C. 
313(a), Communications Act of 1934, as amended, Sec. 313(a). 
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it is quite another matter for the Commission to make use of its power 
over its potential common carrier licensees in order to overextend its 
jurisdiction and regulate a field of enterprise which was never placed by 
Congress under its jurisdiction, such as the CATV industry, and this 
under the guise of a presumed adverse effect upon the public. | 


32. More than a mere scintilla of evidence is required to support 
the Commission's erin particularly in view of the Hearing Examiner's 
contrary conclusion.” 5 Carter Mountain and the Common Carrier Bureau 
indicated in the oral argument that there was not in the record sufficient 
financial evidence to establish impact and that the financial evidence 
that was presented showed the station increasing its earnings each year. 
The Commission made a finding of fact which establishes this conclusion 
when it stated in its Decision: "However, in each succeeding year of 
operation the gap between the two (expenses and income) has become 
smaller, and as contended by Intervenor, should eventually be closed 
and then changed to "black; (R.629)."" The Commission did not suffici- 
ently explore the causes for this improvement. It could well be that 
the station has improved its financial picture because of rather than in 
spite of CATV system. It is a well established fact that a television 
cable system stimulates the purchase of television sets. Many persons 
who would not expend a large amount of money to purchase a television 
set and an expensive antenna in order to receive only one television 
signal, will find it worthwhile to buy a set if they will receive a variety 
of signals. Thus a greater market is created for the television station. 
Furthermore, it is a significant fact that the presence of a CATV system 
in a community will cause the operator of a television station to put out 
much more effort to induce people to view his signal. He does not have 


5 Universal Camera Corporation v. National Labor Relations Board, 340 U.S. 
474, 71 S. Ct. 456, 95 L. Ed. 456. 
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a captive audience./®To what extent these and other possible factors 
were present in Intervenor's financial improvements was not a subject 
explored by the Commission, although NCTA pointed this out in its 

brief before the Commission (R. 685). This was particularly important 
to establish in this case, when the same Intervenor admitted through its 
attorney that the CATV systems were supplying service to the people in 
the area involved before the television station went into operation 

(Tr. 361). Intervenor could not be seriously convinced of the merits of 
the argument, which has been advanced by disgruntled television station 
operators for seven years or more but never proven in one single case, 
that CATV systems have a serious adverse economic impact upon 
television stations, if he risked his money in such a venture in an area 
already saturated with CATV systems. Before the Commission can 
make an informed and adequate judgment upon the degree or extent of 
the economic impact, a thorough examination of the financial set-up, 
management policies and all other phases of operation of the television 
station involved has to be made, in order to determine whether the 
television station is being operated in a sound, business-like manner. 
Otherwise, the public could be deprived of the privilege of receiving 
multiple television signals because of the mismanagement of a television 
station, as such mismanagement, if existing, would be a prime contributing 
cause to the economic ills of the station rather than the alleged economic 
impact. To penalize a CATV operator under such circumstances would 
be akin to placing a premium upon the television broadcaster's in- 


efficiency. This power to examine closely into the management policies 
and financial operations of a licensee is usually associated with public 


16 Even Mr. Kenneth A. Cox, now Chief of the FCC Broadcast Bureau, was 
forced by the facts to admit this when he stated in his Staff Report, "It may be 
true that in some cases the advent of a CATV system has spurred the local broad- 
caster to greater programming efforts in an attempt to hold as much of his audi- 
ence as possible.” (See Television Inquiry. The Problem of Television Service 
for Smaller Communities, Staff Report Prepared For the Committee on Interstate 
and Foreign Commerce, United States Senate, December 26, 1958 - 85th Cong.; 
2d Sess. at p. 31). 
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utility or common carrier operations, but it is a logical sequence of the 
exercise of the Commission's asserted powers in this case and'it would 
have to be applied to the scrutiny of a broadcaster's books and manage- 
ment as well as to the CATV operator. CATV operators are not ina 
position to defend themselves against a presumption of serious economic 
impact or against an investigation of factors tending to establish this in 
the Commission's mind but not disclosed in the record. mal | 


| 

33. The record in the instant case does not support a finding of the 
probability of serious economic impact in situations of this kind generally 
or under the circumstances of this case. All the statements made by 
Intervenor about the amount of sales he was able to make in each town, 
in relation to the number of subscribers to the CATV Systems there, is 
quite irrelevant, without a showing that the salesman put out as much 
effort in all these towns, that none of the advertising for these towns 
was sold elsewhere and there were any customers who wanted to 


advertise on television in the first place. 18 The Commission cannot 
overturn its findings in Docket No. 12443, painstakingly arrived at after 
thoroughly investigating much better documented similar cases, and 
indulge in a presumption of serious adverse economic impact in similar 
cases in general or in this particular case upon a mere allegation of 
economic impact without doing violence to traditional principles of fair 
play and without escaping a judgment that it acted arbitrarily and cap- 
riciously in this matter. Furthermore, in this case, all the evidence 
points to the fact that Intervenor's station will continue to prosper 
(Tr. 257-260; R. 629), so the issue of the possible demise of the said 
station should never have been a basis for the Commission's adverse 

| 


. 

| 
17 United States v. Baltimore & Ohio Southwestern R. Co. 226 U.S. 14, 20, 33 
S. Ct. 5, 6, 57 L. Ed. 104 (1912). 


| 
aS Intervenor's counsel attempted to rebut this before the Commission by stat- 
ing his opinion in a reply brief of the industriousness of the salesman (R. 704), 
but the Commission simply ignored the suggestion to look further into jthe facts 
and to establish the existence or non-existence of the alleged impact upon a suf- 
ficient evidentiary record. 
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decision and its totally gratuitous assumption that there was a possibility, 
let alone a probability, of serious adverse economic impact which could 
lead to the demise of Intervenor's television station and a consequent 


damaging effect upon the public interest (R. 631). 


PRAYER FOR RELIEF 


WHEREFORE, Amicus Curiae prays that this Honorable Court 
set aside, vacate, annul and determine to be invalid, the said decision of 
the Commission, released on February 14, 1962, reconsideration of 
which was denied on May 24, 1962, denying Appellant's application; 
remand this case to the Commission with directions to carry out the 
judgment of this court and affirm the Hearing Examiner's decision in 
toto; and grant such further relief as this Court may deem just and 
proper. 

Respectfully submitted 


ROBERT D. L'HEUREUX 


535 Transportation Building 
Washington 6, D.C. 


Counsel for Amicus Curiae, 
National Community Television 
Association, Inc. (NCTA) 


1-A 


APPENDIX 
Statutes 
| 


See Brief for Appellant, Appendix, for other pertinent statutes | 


Section 313(a) (Communications Act of 1934, as amended, Public Law 
86-752, approved September 13, 1960; 74 Stat. 889; 47 U.S.C. 313(a)) 
All laws of the United States relating to unlawful restraints and 
monopolies and to combinations, contracts, or agreements in restraint 
of trade are hereby declared to be applicable to the manufacture and 
sale of and to trade in radio apparatus and devices entering into or 
affecting interstate or foreign commerce and to interstate or foreign 
radio communications. Whenever in any suit, action, or proceeding, 
civil or criminal, brought under the provisions of any of said laws or in 
any proceedings brought to enforce or to review findings and orders of 
the Federal Trade Commission or other governmental agency in respect 
of any matters as to which said Commission or other governmental 
agency is by law authorized to act, any licensee shall be found guilty 

of the violation of the provisions of such laws or any of them, the court, 
in addition to the penalties imposed by said laws, may adjudge, | order, 
and/or decree that the license of such licensee shall, as of the date the 
decree or judgment becomes finally effective or as of such other date 
as the said decree shall fix, be revoked and that all rights under such 
license shall thereupon cease: Provided, however, That such licensee 


shall have the same right of appeal or review, as is provided by law in 
respect of other decrees and judgments of said court. 
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UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


No, 17,089 


CARTER ' MOUNTAIN TRANSMISSION CORPORATION, 
Appellant, 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


JOSEPH P. ERNST AND MILDRED V. ERNST, 
a/b as CHIEF WASHAKIE TV 
Intervenor. 


APPELLANT'S PETITION FOR REHEARING 
EN BANC 


Appellant respectfully requests rehearing of this case by the Court 
en banc because of the importance of the issues presented and the serious 
errors contained in the opinion of a panel of the Court. 

I. 
Summary 

On May 23, 1963, a panel of this Court erroneously held that the 
traditional right of public access to telephone, telegraph, and other common 
carrier communications services was curtailed by the Communications Act 
of 1934, This represents a dramatic departure from precedent and pre- 
judices the rights of all users of telecommunications services. The panel 


held that the public's right to such services is subservient to the "interest 


a Jae 


| 
of the listening and viewing public in better and more effective [broadcasting] 


service." Ina common carrier case, according to the peel the public's 
interest in broadcasting is the "paramount" consideration. if the panel's 


| 
decision is valid, the broadcasting industry has a preferential position 
| 
over all other industries in our economy, regulated or unregplated, Broad- 


casting interests can form the basis for a denial of public utility commu - 
nications service to the public, The panel's degradation of the right of the 
| 
public to telecommunications service is in conflict with the Communications 
| 


| 
Act and its legislative history, including case precedent embbdied in that 
| 
history, and is contrary to prior decisions of this Court. The panel 
neglected to discuss these decisions and the legislative history, raising 


the question of whether there is any reasonable means of refating appellant's 


position in reliance of these authorities. 


The public has a constitutional right under the First Amendment to 
| 


send and receive lawful intelligence of its own chosing by means of common 


carrier facilities without governmental restraint, The commoncarrier 
| 


has a correlative right, indeed a duty, to perform the carriage. These 
rights have effectively been contravened by the Federal Communications 
Commission, with the mistaken approval of the panel of mis ouaee, by 
denial of a license to the common carrier because of the nature of the 
lawful activities of its customer. The carrier was found to be qualified 


for a license in all respects, save for the nature and use of the commu- 


| 
nications to be transmitted over its facilities by its customer 


ae ee 

The customer is part of an industry over which the Commission 
has unsuccessfully sought regulatory authority. In fact, the Commission 
has heretofore held that it could not assert authority over the industry under 
the guise of denying it common carrier service, and Congress was requested 
to extend the agency's authority. However, Congress refused and, thus, 
acquiesed in the contemporaneous decision of the Commission holding that 
it could not reach the industry either directly or indirectly through its 
authority over common carriers. In this case, the Commission patently 
has contrived to assert the very authority denied it by Congress. There 
is no precedent for the Commission's reaching through regulated common 
carriers to supervise the nonjurisdictional private business of the carriers 
customers. The public's right to telecommunications service has yielded 
to an unlawful expediency unrelated to common carrier licensing. The 
panel advocated the correctness of the Commission's decision with such 
fervor that it failed to discuss the prior contrary holdings of the Com- 


mission and Congress’ acquiescence therein. Moreover, the panel incor- 


rectly stated the factual situation before the Commission to appellant's 


detriment, 


Il. 
Statement of the Case 


Appellant is a common carrier and is presently authorized to 
operate microwave radio facilities for transmission of television signals. 


Its customers are community antenna television systems, operated by 


| 
| 
| 
| 
| 
-4- | 


1 


| 
Western, anda television broadcasting station, Appellant filed an 


| 
application with the Commission for authority to construct additional 
| 
| 
radio facilities in order to expand its existing common carrier service 
| 
to Western at two communities and to serve Western ata third comm- 


unity. 


The Commission denied the application and reversed its hearing 
| 


examiner's decision looking toward a grant. The carrier's application 
| 


- 5 | 
was denied solely because the proposed service allegedly would enable 
| 
the carrier's customer to compete more effectively with a television 
2/ | 
station. However, the Commission indicated that it would grant the 


1/ This form of common carrier transmission service is rendered by 
many small specialized common carriers as well as by small telephone 
carriers, The subscribers to this service include broadcasting stations 
and community antennas, The Bell System provides the bulk of this 
service by means of its coaxial wire cable and microwave radio systems. 
Also, both Bell and Western Union provide private line telephone, tele- 
typewriter, and telephotograph services. All of the services described 

in this footnote often require special construction of facilities by the 
carriers in order to serve individual subscribers. F.C.C. authorizations 
are required for the construction of all radio facilities and for most 
interstate wire facilities. 

2/ The panel incorrectly stated that ''Western could offer subscribers 

a larger choice of distant stations" if appellants’ application were granted 
(page 10 of slip opinion). Page 90 of the Joint Appendix shows this state- 
ment to be incorrect. The Commission, in any responsive pleading hereto, 
will not controvert our position, The findings on competitive impact have 
become further removed from the evidence of record as this| proceeding 
has progressed through the various stages of review. The hearing 
examiner correctly found the evidence of record would not support any 
conclusion of crippling competitive impact upon the television station, 

The Commission's findings are deficient for the reasons stated in appellant's 
brief. However, in the interests of brevity, we will not burden the Court 
further with a discussion of this matter in this petition, ! 


=. 

application if the carrier's customer, over which the Commission has no 
jurisdiction, would agree to conduct its private business in accordance 
with the Commission's wishes. In so ruling, the Commission ignored 
the recommendations of its staff specialists in common carrier licensing 
matters who characterized the Commission's decision as appearing ''to 
constitute an arbitrary and unwarranted restriction on the carrier" and 
an exercise of "indirect control" over matters beyond the Commission's 
jurisdiction, In denying appellant's application, the Commission was 


forced to overrule its prior precedent which had been followed by its 


hearing examiner in recommending a grant of the application. 


TT. 
Importance of this Proceeding. 


The panel's decision represents an unprecedented subversion 
of the public's right to telecommunications service to the interests of 
the broadcasting audience. The relative usage and, we believe, importance 
to the public of the common carrier and broadcasting industries are shown 
by the latest comparable statistics released by the Commission, During 
the year 1961, the operating revenues of the communications common 
carriers were $9.'2 billion as compared with revenues of $1.9 billion for 

3/ 

the broadcasting industry. The panel's decision is a prejudicial subversion 
3/_F.C.C. Statistics of Communications Common Carriers for the Year 


Ended December 31, 1961, page 3 (U.S. Govt, Print. Office, 1963); F.C.C. 
Public Notice #28747, Dec. 6, 1962. 


I 
| 
Bre | 


of the rights of the users throughout the Nation of this immense and 


vitally necessary telecommunications industry whenever conflicting 
broadcasting interests arise. The panel did not restrict its holding to 

1 
common carriers by means of radio facilities as distinguished from 

| 
wire facilities, nor could the panel have logically made any buch re- 
striction, Common carriers provide service by means of a|combination 


of wire and radio facilities, and the Commission's tests of public interest, 


convenience and necessity are the same in authorizing operation by means 
4/ | 
of either type of facility. 
| 


The constitutional question presented by this appeal is one of 


first impression in the Federal judiciary. Telephone, telegraph and 


other communications common carrier services represent an indispensable 
| 


means of distributing material protected by the First Amendment. The 
| 


press, a vigorous competitor of broadcasters, is making progressively 
greater use of rapid communications services including sia phstageanh, 
| 
remote typesetting, and teletypewriter services, Denial of| the utility's 
authority to operate because of the nature and use of the intelligence to 

i 
be transmitted by its customers is a prior restraint imposed by govern- 
mental action, Cana lawful enterprise in competition with |a broadcasting 
station be denied access to telephone service which might enhance the 
47 The Commission agrees with this statement, as indicated in its brief 
on page 16, footnote 7, Also, the Commission has held that the public 
interest tests are the same for both wire and radio facilities of common 


carriers, Intermountain Microwave, 24 FCC 54, 57, 16 Pike & Fischer 
RR 733, 736 (1958). 
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enterprise's competitive position? Or would this be a form of censorship 
repugnant to the First Amendment? These questions are of national 
importance and warrant consideration by the Court en banc, 


Iv. 
Derogation of the Public's Right to Use 


Common Carrier Services is Unlawful 
The panel subverted the public's right to use common carrier 
services to the interest of the broadcasting audience which, allegedly, 
"is paramount” (page 5 of slip opinion). The decision is directly contrary 
to this Court's decision in Pulitzer Publishing Co. v. Federal Communi- 
cations Commission, 68 U. S. App. D. C. 124, 126, 94 F 2nd 249, 251 
(1937), holding as follows: 


"But we have never said that a radio broad- 
casting station is a public utility in the sense 
in which a railroad is a public utility. Generally 
speaking that term comprehends any facility 
employed in rendering quasi public service 
‘such as waterworks, gas works, railroads, 
telephones, telegraphs, etc. The use and 
enjoyment of such facilities the public has 
the legal right to demand; but its right to 

ithe use and enjoyment of the facilities of a 
‘privately owned radio station is of a much 
more limited character," 


The panel ignored the Pulitzer case notwithstanding that it was 


cited in appellant's brief as a case of principal reliance, The panel's 


holding contrary to Pulitzer is reason enough for an en banc rehearing 


= 6s 
3/ 
of this appeal, Pulitzer has been cited with approval by the Third Circuit 


and is in accord with principles applied by one of the Communication 
6/ 


awe 3 . soto sence 
Commission's predecessor agencies, the Federal Radio Commission, 
| 


In holding that the Commission's broadcast responsibilities were 
paramount over its common carrier obligations, the panel misplaced its 
reliance upon a provision of Section 1 of the Communications Act (47 U. 
S.C. § 151, 1958) which, ironically, supports the opposite kenelision: 
The panel had reference to the provision of Section 1 which ee 
that it was Congress' purpose in enacting the statute "'to make available, 


so far as possible, to all the people of the United States a rapid, efficient, 


Nationwide, and world-wide wire and radio communication service with 
| 


| 
5] According to Judge Miller: "Our consistent practice is i one 
a 


division of the Court will not overrule the recent decision of another 
division [referring to the City of Detroit case decided in 1955]; only 

the Court en banc can do that.'' Panhandle Eastern Pipeline Company 

v. Federal Power Commission, Case No..16,479, decided September 

27, 1962. Chief Judge Bazelon recently concurred ina decision which 
was governed by a prior case of the Court, notwithstanding his disposition 
to hold otherwise "were we writing on a clean slate."' Blumenthal vi 
Federal Communications Commission, Case No. 17,208, decided March 
28, 1963. | 

6/ Accord: McIntire v. William Penn Broadcasting Company, 3d Cir., 
151 F, 2a 597 (1945). The Radio Commission held that the public interest 
of the broadcasting audience meant "that the quality of the broadcasting 


| 
service was the primary consideration, not the rights of all 'to broadcast 


and to broadcast what they should please. Broadcasting, the Commission 
said, is not analogous to other forms of communication, such as the tele- 
phone and the telegraph, where a message is sent toa particular individual, 
and the service must be made available to all who have messages to send," 
Herring and Gross, Telecommunications (1936), page 271, an authoritative 
treatise on the history of federal regulation of radio, which was cited by the 
Supreme Court in National Broadcasting Co. v. United States, 319 U.S. 
190 at 210 (1943). Section 20) (a) of the Communications Act (47 U.S.C. 

§ 201 (a), 1958) provides that it "shall be the duty of every common 
carrier" subject to the F,C.C.'s jurisdiction "to furnish such communi- 
cation service upon reasonable request therefore, "' 


sP'Qu 
adequate facilities at reasonable charges." The only services under the 
Communications Act which must be rendered at "reasonable charges" 
are those provided by common carriers. Moreover, the terms "adequate 
facilities" appear again in the Act only in reference to common carrier 
services. See Section 214 (a) (47 U.S.C. § 214 (d), 1958). Thus, the 
very first, among several purposes enumerated in Section 1, evidences 
a Congressional intent that common carrier communications service be 


made available to all the people in the United States. Congress intended, 


as stated in Pulitzer, to vest a superior right in the access to a public 


utility communication service as compared with a private broadcasting 
station, The panel's unprecedented conclusion to the contrary has no 
support in law and is indicative of the panel's views as to how the 
Communications Act should be rewritten, 
The panel patently contravened Congressional intent in holding 
that the Communications Commission was not: 
"required to adopt the rationale of the cited 
decisions of the Interstate Commerce Com- 
mission. These decisions are of little 
relevance here. Questions of competitive 
injury in the transportation field are very 
different from questions of public injury 
‘in the field of communications." (page 4 
of slip opinion). 
In so holding, the panel did not even address itself to the legislative 


history of the Communications Act as cited in appellant's brief as 


follows: 


as ae 


| 

| 

| 

| 

| 

| 

| 

| 

| 
"In this bill [Communications Act of 
1934] the attempt has been made to 
preserve the value of court and Com- 
mission interpretation of that Act [Inter- | 
state Commerce Act], but at the same 
time modifying the provisions so as to 
provide adequately for the regulation of | 
communications common carriers," 7 | 
| 

| 

| 


"In this bill many provisions are copied 

verbatim from the Interstate Commerce 

Act because they apply directly to commu- | 
nication companies doing a common carrier 
business, but in some paragraphs the 
language is simplified and clarified. These 
variances or departures from the text of ! 
the Interstate Commerce Act are made | 
for the purpose of clarification in their | 
application to communications, rather | 
than as a manifestation of Congressional | 
attempt to obtain a different objective." 8/ 


| 
Moreover, this Court ina competitive radio carrier licensing 

| 

| 
case, as well as the Supreme Court ina broadcasting case, have held 
that the Commerce Commission's case precedent is a uelunle aid in 


interpreting the Communications Act insofar as it applies 60 commion 
9/ | 

carriers, | 

| 

_——————— 

77H. Rept. 1850, 73d Cong., page 431 Pike & Fischer RR page 10:244, 

3/ S. Rept. 751, 73d Cong., ‘page 2:1 Pike & Fischer RR page 10:222. 

9/ Mackay Radio & Tel. Co. v. Federal Communications Comrnission, 68 

App. D. C. 336, 338, 97 F 2nd 641, 643 (1938); Federal Communications 

Commission v, Sanders Bros, Radio Station, 309 U. S. 470, 474 (1940). 

The panel made only passing reference to these cases by classifying 

their holdings as part of appellant's argument (page 4 of slip opinion). 


=e wee 
Indeed, the Communications Commission has recently relied upon two cases 


of competitive injury in the transportation field ina communications common 
10/ 
carrier case involving questions of public injury. The panel's holding 


that Commerce Commission case precedent is "of little relevance" ina 
communications common carrier case is novel and revolutionary, con- 
ducive to confusion in the communications carrier regulatory field, 
contrary to the legislative history of the Communications Act, and in direct 
conflict with prior holdings of this Court and the Supreme Court. This 
alone is persuasive of the need for an en banc rehearing of this appeal. 
The Interstate Commerce Commission cases relied upon by 
appellant are dispositive of this appeal in appellant's favor. These cases 
held that a customer has a legal right to demand common carrier service 
notwithstanding any adverse effect upon his competitors, The Commerce 
Commission refused to deny authority for the construction and operation 


of carrie cilities because of the adverse economic effect of such service 
11/ 
upon the competitors of the utilities’ customers. These cases were 


————— 

10/ InA.T.&T. (TELPAK), 32 FCC 344 (1961), the Commission relied 
upon Eastern Central Motor Carriers Assn. v. U. S., 321 U. S. 194 
(1944); and Coal to New York Harbor Area, 311 1.C.C. 355 (1960). 

1l/ Ozarkand P. V. R. Co. Construction, 1661.C.C. 441 (1930); Sea- 
board A. L. Ry. Co. Receivers Resumption of Operation, 2361.C.C. 109 
(1939); Kansas City, M. & O. Ry. Co. of Texas Construction, 2951.C.C. 
51 (1955). Ozark: "The fact that it may take business from other coal 
mines is not thought to be a valid reason for withholding approval of the 
construction operation of the railroad. The communities and interests 
concerned in the enterprise, are entitled to develop the resources which 
they control without regard to the competition with other coal companies 
which the proposed line will promote" (166 I. C. C. 447). Seaboard: "There 
is nothing to prevent the Standard Company [the carrier's customer], or 
any other concern, from locating facilities where it wishes , and it having 
made a decision to establish facilities at St. Marks in this instance, a need 
for transportation at that point arises," notwithstanding the competitive 
effect on the customer's competitors. 
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| 
decided under Section 1] (18-22) of the Interstate Commerce Act (49 U.S. 


| 

C.§.1 (18-22), 1958) which was the legislative parent of Section 214 of the 
12/ 
| 


Communications Act. (47 U. S. C.§ 214, 1958). The Communications 
2 ; | 


Commission authorizes the construction and operation of common carrier 
wire facilities under Section 214 and of common carrier saat facilities 
under Section 309 (47 U. S. C.§ 309, 1958). However, the phblic 
interest criteria under the two sections are applied in the paths manner 
by the Commission, The panel recognized that the public interest 
considerations for the licensing of both wire and radio carrier facilities 
are the same by its citation of Section 214 of the Aocmidiceubea Act, 

on page 5 of its slip opinion, for the proposition that radio carriers must 


justify their proposed operations as "“yeasonably required in the interest 


of public convenience and necessity. " 


| 
The importance of this appeal is evident because the tule of law 
| 


pronounced by the panel is applicable to all communications ¢ommon 


| 
carrier licensing cases involving wire as well as radio facilities. The 
| 


Commerce Commission case precedent establishing the legal right of 


the public to demand access to common carrier facilities was embodied 
i 


——— 
12/ S. Rept. 781, 73d Cong. 2d Sess.; H:. Rept. 1850, 73 Cong. 2nd 
Sess. 


213s 
in the Communications Act as evidenced by the above-quoted legislative 

13/ 
history. 

The Communications Act of 1934 was a codification of several 
statutes and transferred certain authority from several agencies to the 
Communications Commission. The Mann-Elkins Act of 1910 (36 Stat 
539) extended the general regulatory jurisdiction of the Interstate 
Commerce Commission to all telegraph, telephone, and cable lines, 
whether wire or wireless, used in transmitting messages in interstate 
or foreign commerce, In fact, this was the first statute relating to 

14/ 
radio. roadcasting regulation came later. Apparently, the Commerce 
Commission was unable to devote enough attention to the regulation of 
communications carriers and the protection of the rights of their users, 
The panel’s conclusion that the rights of the users of telecommunications 
services are subservient to the interests of the broadcasting audience 
under the Communications Act is completely erroneous, One of the 


reasons for the transfer of authority from the Commerce Commission to 


13/ The embodiment of the I.C.C. case precedent into the Communications 
Act by the legislative history demonstrates, a fortiorari, that the public's 
right te common carrier services was not curtailed. Even absent such 
history, the same! result would follow because in the revision and codifi- 
cation of statutes relating to a particular subject matter, a legislative 
intent to change the meaning of a statute will not be inferred, unless 
clearly and indubitably manifested. Ruth v. Eagle-Picher Company, 10th 
Cir., 255 F. 2d 572 (1955). 

14/ Administrative Procedure in Government Agencies, Monograph of 
the Attorney-General's Committee on Administrative Procedure, S. 

Doc. No. 186, 76th Cong., Part 3, pp. 81-84. 
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the Communications Commission was, according to the Senate Commerce 
| 


Committee: 


"to achieve effective regulation of the tele- 
phone and telegraph business. Experience | 
has shown that commercial broadcasting 
takes the attention of all the members of the 
Radio Commission. Railroads and other | 
transportation take most of the attention of 
the Interstate Commerce Commission, 
Your committee believes that unless the law 
provides a clear division of powers, broad- 
casting problems being so numerous, the 
[Communications] Commission would give 
most of its attention to radio and neglect 
| 


the problems of telephone and telegraph 
regulation, The study and regulation of 
the telephone and telegraph business must 


be a full time task if it is to be effective." 15/ 


| 
The fears of the Senate Committee were well founded, According 


to informed observers of the Communications Commission: 


"It is significant that over the past 27-year 
period, FCC regulation of common carrier 
which in the beginning was a major activity 
comprising two of the three Divisions, has'| 
deteriorated to the point where it is largely 
a subordinate staff responsibility with rel-| 
atively little attention or interest at the policy 
level of the Commission, Broadcasting 
predominates in political interest, appointments, 
organization, operations and appropriations. 
This tendency began when the Commission/in 

the late 1930's abolished its Telephone and 
Telegraph Divisions and re-organized itself 
into a unit rule or committee of the whole | 
which as a practical matter makes itim- | 
possible for common carrier or non-broadcast 


AS eee ele 
157 S. Rept, on 1934 Act, 1 Pike & Fischer RR page 10:223. 
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matters to receive adequate or equal 
attention. " 16/ 


Thus, it is seen that Congress transferred authority over 
communications carriers from the Commerce Commission to the 
Communications Commission in order to better protect the users of 
telecommunications services. It cannot be disputed that the Communi- 
cations Act was intended to enhance the rights of the users of services 
rendered by common carriers, not to derogate them, as the panel has 
held in this appeal. Not only have the users of telecommunications 
services been neglected by the Commission through acts of omission 
due to the preeminence of broadcasting activities, but now this Court's 
panel has told the Commission that the users of common carrier services 
should suffer through acts of commission oriented solely in the interests 
of broadcast regulation. 

The panel has premised its erroneous holding that the interests 
of the broadcasting audience are paramount to the rights of users of 
common carrier services upon irrelevant authorities. From Section 
307 (b) of the Communications Act (47 U.S.C. §307 (b), 1958), which 
requires the Commission in considering license applications to provide 
for an equitable distribution of radio service among the several states 


and communities, the panel concludes that the Commission is obligated, 


16/ The Federal Communications Bar Journal, "Bar Association 
Committee Monographs on Revision of Communications Act, Volume 


XVIII No. 1, 1963, page 38. 


ay ee 
ina carrier licensing case, to consider the competitive effect on a 
| 


broadcasting station of a grant of the license toa carrier whose 


proposed customer.is in competition with the broadcasting station 


(page 5 of slip opinion). However, Section 307 (b) relates to/con- 
sideration of applications for broadcasting licenses and is not 
relevant to common carrier licensing. This is evident oni the 
legislative history of this scree The panel's reliance upon Section 
| 
307 (b) as authority for according controlling weight to the existence 
| 


of a television broadcasting station in denying a public utility license 
is in direct conflict with this Court's decision in Easton Publishing 
Co. v. F.C.C., 85 U. S. App. D. C. 33, 175 F. 24 344 (1949). 


Easton holds not only that the relevant considerations for lidensing 


broadcasting stations and public utilities are completely different, 
| 


but also that Section 307 (b) does not accord "prohibitive weight" 


either to the existence of a radio broadcasting station ina television 

| 
17/ Both the Communications Commission and its predecessor, the 
Radio Commission, in their broadcasting responsibilities were charged 
with the duty of maintaining an equitable distribution of broadcast 
services among five zones covering the continential United States. The 
provisions of the Federal Radio Act, relating to broadcasting and not 
to common carriers, were carried over into the Communications Act 
in 1934 in the form of Sections 302 and 307 (b). Section 307 (b) as 
currently written was enacted in 1936 because of the difficulty in ad- 
ministering the former provisions of the Act which were based upon 
the zones. The Commission supported the revision of Section 307 (b) 
and the repeal of Section 302 because: “of the size of the zones provided 
for by existing law, the distribution required by the Davis Amendment 
has resulted in providing ample broadcast service in small/zones and lack 
of service in large zones. The experience of the Federal Radio Commission 
and this Commission has proved that the Davis Amendment is very diffi- 
cult of administration and cannot result in an equality of radio broadcasting 
service.'"' S. Rept. 1588, 74th Cong. pp. 2and3. H. Rept. 2589, 74th 
Cong. page 3. 


Pee We fae 
licensing case or to the existence of an AM radio station in an FM 
radio licensing case. 

The panel mistakenly cited broadcasting cases which have no 


relevance to common carrier licensing (pages 5 and 6 of slip opinion). 


From National Broadcasting Co. v. United States, 319 U. S. 190, 


216-17 (1943), the panel took out of a completely different context 

its statement that the "interest of the listening and viewing public in 
better and more effective service is paramount.'"' The context of NBC 
was that the public interest of the broadcasting audience was "paramount" 
to that of private broadcasting stations. NBC does not reasonably enable 
the panel to hold that the broadcasting audience's interest is either 
paramount or relevant to the traditional right of the public to public 
utility communications service, Two common carrier cases cited in 

the slip opinion (the Railway Labor Executives Association and RCA 
Communications cases at pages 4 and 5) stand for propositions neither 
disputed nor involved in this appeal. Federal Power Commission v. 
Transcontinental Gas Pipeline Corp., 365 U. S. 1 (1961), discussed in 
footnote 6 to the slip opinion, involved the conservation of natural gas 
and its allocation among conflicting demands from users, Possibly, 

it might be analogous to a radio frequency allocation case before the 
Communications Commission, But the instant case is not one of 
allocations. The frequency requested by appellant has already been 


allocated to the common carrier service. It is not available to broad- 
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casters, No other common carrier usage is proposed for the| frequency. 


It will lie fallow if appellant's application is not granted. 


Vi 
Denial of Public Utility Communications 
Service Because of the Nature and Use of the Intelligence to 
Be Transmitted is in Violation of the First Amendment. | 


In disposing of the censorship question in a technical and formalistic 
manner, the panel has allowed a constitutional violation to gol unremedied., 
| 
| 
As we understand its decision, the panel held that an applicant for a 


| 
communications common carrier license has no constitutional right to 


a grant thereof, citing National Broadcasting Co. v. United States, supra; 


and that an applicant cannot invoke the rights of a would-be user of the 


service because they are contingent upon a grant of the appli¢ation (page 
| 

8 of slip opinion). This circuitous reasoning renders nugatory the rights 
| 

guaranteed by the First Amendment when the communications medium 


is a public utility service. 


The Commission did not deny the application because of any 
deficiency on the part of the applicant carrier, The carrier|merely 
had proposed what it had been certificated to do: transmit lawful 
communications of the public for hire upon request, The Commission 
denied the application because of the nature of the intelligence to be 


transmitted by the carrier's customer and the manner in which the 
| 


customer might utilize the intelligence. The Commission indicated 
| 
| 


| 
that it would reconsider and grant appellant's application if it showed 


that Western, the community antenna operator, would not duplicate the 
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local station's programs, and would make those programs available to 


Western's subscribers. Thus, appellant would be authorized to carry 


the identical intelligence it now proposes to carry if its customer agrees 
to use that intelligence in the manner specified by the Commission, For 
example, Western could record the program material received from 
appellant's facilities and use only that material not carried by the local 
station or use it ata time sufficiently delayed so as not to constitute any 
adverse competitive threat to the station, 

However, Congress has not delegated any authority to the Com- 
mission to license the antenna operator, Western, or to regulate its 
activities. The Commission unsuccessfully sought an enlargement of 
its authority by Congress in order to impose the very same restrictions 
on the operations of community antennas as a grant of appellant's 
application would be conditioned upon, When the Commission seeks to 
accomplish an objective beyond its statutory authority by preventing the 
dissemination of intelligence, its ultra vires actions ''may be considered 
as a form of censorship and to that extent they would be in violation of 
the First Amendment."" American Broadcasting Co. v. United States, 
110 F., Supp. 374 (1953), affirmed 347 U.S. 284 (1954). 

The rights under the First Amendment of users of public utility 
communications services can never effectively be enforced if the 
utility's operating authority is denied because of the nature of the 


communications desired to be transmitted by the nonjurisdictional 
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customer, whose rights are made contingent upon a grant of the operating 


authority to the utility. The fallacy of the panel's reasoning appears from 


its reliance upon the NBC case. That case held that the constitutional 


right of free speech was not abridged by Commission regulations des - 


igned to refuse licenses to broadcasters engaged in objectionable practices. 
| 

Such practices were deemed to be inconsistent with the obligations of the 

broadcasters as relating to the interests of the broadcasting public, 


However, as pointed out by this Court in Pulitzer, a broadcasting station 


i 
is not a public utility and the public's right to enjoy the programming of 


b 
a particular station is circumscribed by the station's obligations to the 
| 
public interest in broadcasting. On the other hand, as ata Pulitzer, 
8/ 
the public has the legal right to demand public utility service, Moreover, 


the appellant carrier was endeavoring to fulfill its duty to serve the public, 
imposed by Section 201 (a) of the Communications Ad, by seeking authority 
| 
| 
from the Commission to expand its service. Accordingly, NBC is not 


apposite to the question of the public's right to public utility communications 
| 


services under the First Amendment, | 
Notwithstanding its authority to license the common ares the 
Commission clearly has ventured into nonjurisdictional eee by 
| 
Ta] Accords Melntive v. William Penn Broadcasting Co., 34 Cir., 151 
F, 2d 597 (1945). 


o2) 

attempting to regulate the customer's use of the intelligence to be trans - 
mitted by means of'the carrier's facilities. In censorship questions the 
court must look beyond the form of the restraint to the substance. Bantam 
Books, Inc. v. Joseph A. Sullivan, 372 U.S. 58 (1963). The Supreme Court 
stated in Bantam Books that "any system of prior restraint of expression 
comes to this Court bearing a heavy presumption against its constitutional 
validity." (Id. at page 70). 

The panel in this case stressed that Western was nota party to 
this appeal. However, in the Bantam Books case, the Supreme Court 
held that a state's coercion of the distributor infringed upon the con- 
stitutional rights of the publisher. It is clear from that case that either 
the distributor or the publisher could have presented the constitutional 
question to the courts. Clearly, that case stands for the proposition 
that infringement of rights under the First Amendment will not be allowed 
to go unremedied because of technical and formalistic reasons such as 
relied upon by the panel. The rights of freedom of speech and freedom 
of press embrace not only the publication of intelligence, but also its 
dissemination and distribution, as well as its a If the flow of 


intelligence is dammed at any point by prior governmental restraint, a 


19/ Bantam Books v. Sullivan, supra; Saia v. New York, 334 U.S. 
558 (1948); Winters v. New York, 333 U. S. 507 (1948); Martin v. 
Struthers, 319 U.S. 141 (1943); Lovell v. Griffin, 303 U. S. 444 (1938). 
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constitutional question is presented. The Commission's restraint in this 

| 
case was imposed upon the carrier, an indispensable link in the communi- 
cation stream, The appellant carrier has a substantial economic stake in 


the outcome of this case and is a proper party to present the ‘constitutional 


question in all of its ramifications. Appellant cannot believe) that the 
prior absence of Western from this appeal would permit the Commission's 


abridgment of the constitutional rights to go unremedied. However, in 
| 


order that every step may be taken in order to perfect the presentation 
| 
of the constitutional question to the Court in appellant's proposed rehearing 
| 


en banc, Western joins in presenting this question as indicated in Attach- 


ment A hereto, which is an Affidavit by counsel indicating that Western 


supports appellant's position and requests leave to intervene herein, 
Telephone, telegraph and other utility communications services 
are indispensable in our modern society in communicating intelligence. 


Congress has not delegated authority to the Commission to censor the 
| 


content of intelligence transmitted by means of facilities of the utility 
nor to deny public utility communications service to one requesting it 
| 


for lawful purpose. Nor could Congress have constitutionally delegated 
I 
| 

such authority. The Commission's licensing criteria are different for 


common carriers than for broadcasters, The public has a superior 
| 
‘ i 
right to the use of common carrier facilities as compared with those of 


| 
a broadcasting station, as held in the Court's Pulitzer decision, Although 


the censorship question has been examined by the judiciary in several 


235 


broadcasting cases, we are unaware that this question has ever been con- 
sidered by 2a Federal Court in a communications common carrier case, 
The matter is of national importance and warrants reexamination by 


this Court en banc. 


vi. 
Congress Has Acquiesced in the Commission's Prior 


Holdings that it Could Not Validly Deny Common 
Community Antenna Television 


Carrier Service to y 


Systems in Order to Control Their Operation 
The Commission has heretofore consistently held that it cannot 
validly deny 2 common carrier authorization in order to reach a 
community antenna customer of the carrier and thus prevent an indirect 
20/ 
economic impact upon 2 broadcasting station. Pertinent portions of 


the Commission's 1959 decision in this respect are set forth in Attachment 


Bhereto. The Commission transmitted a copy of this decision to Congress 


and requested enlargement of its jurisdiction enabling it to protect broad- 


ii 


casting stations from community antenna competition by prohibiting the 


antenna operators from duplicating the local station's programs and 
| 
requiring the operators to make those programs available on their systems. 


a 

20/ CATV and TV Repeater Services, Docket No. 12443, 26 F.C.C. 403, 
TS Pike & Fischer RR 1573 (1959); Intermountain Microwave, 24 F.C.C. 
54, 16 Pike & Fischer RR 733 (1958). See also, Frontier Broadcasting 
Co., 24F.C.C. 251, 16 Pike & Fischer RR 1005 (1958); In the Rustcraft 
Broadcasting Company cases pending before this Court, Cases 17,038 and 
17,264, the Commission's position is that it does not have regulatory 
authority over community antenna television systems, and accordingly, 
cannot prevent them from duplicating programs oflocal broadcasting 
stations or require the systems to make those programs available to its 
subscribers. 
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Congress refused to enlarge the Commission's jurisdiction. | 
The panel overlooked the Congressional acquiescence in the 

Commission's prior decisions, holding contrary to its dseision in the 


i 
instant case. In deciding questions of the statutory authority of administrat- 
I 


ive and executive agencies, courts traditionally accord great weight to 
Congressional actions relating to, and contemporary with, decisions 


and legislative proposals of agencies. The Supreme Court has invalidated 


Commission actions, as beyond its statutory authority, when the agency 
| 
theretofore unsuccessfully sought authority from Congress to accomplish 


the same objective. F.C.C. v. American Broadcasting Co. 
21/ 
284 (1954). 


The conclusion is inescapable that Congress has acquiesced in, 


| 
and approved of, the Commission's decisions holding that no authority 


has been delegated to it to regulate community antennas, either directly 
| 
| 


or indirectly through denial of licenses to common carriers! proposing 
to serve antenna systems. Accordingly, itis evident that the panel 


not only ignored the legislative history of the Communications Act 


| 
compiled prior to its enactment in 1934, but also overlooked contem- 


| 
poraneous Congressional acquiescence in the Commission's disclaimer 
| 


| 
21/7 Accord: United States v. Leslie Salt Co,, 350 U.S. 383 (1956). 
| 
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of the very authority that it has asserted in this case, This case 
represents the first attempt by the Commission to deny common 
carrier service to a nonjurisdictional enterprise engaged in a lawful 
endeavor in order to control the operation of that enterprise, The 
Commission's jurisdiction over common carriers is not reasonably 
designed for regulation of the private business of the carriers' customers, 
This position is a fortiorari in view of the Commission's unsuccessful 
attempt to have its jurisdiction extended to reach the community antenna 
industry, of which appellant's customer is a part. 


vil. 
Conclusion 


Broadcasting interests are not paramount to the public's right 
to demand public utility communications services. If broadcasting 
interests require protection, the lawful procedure is Congressional 
action, if warranted, extending the Commission's authority to reach 
community antennas. Neither administrative fiat nor judicial legislation 


can validly enable the Federal Communications Commission to reach 


community antennas by trodding upon the statutory and constitutional 


rights of the public utility-using public, ''The philosophy that constitutional 
limitations and legal restraints upon official action may be brushed aside 
upon the plea that good, perchance, may follow, finds no countenance 

in the American system of government, "' Jones v. Securities Commission, 


298 U: S. 1, 27 (1936). 


- 26 - 


For all of the foregoing reasons, appellant submits that the 


Court's discretion would be appropriately exercised in ordering a 
| 

rehearing en banc, | 

Respectfully submitted, 

| 

| 


/s/_ EE, Stratford Smith 
E. Stratford Smith 


[s/__Robert E.Gonn 

Robert E. Conn 
Smith & Pepper | 
1111 E Street, N- W. 


Washington 4, D. C. 
Counsel for Appellant — 


June 7, 1963 


ATTACHMENT A 


AFFIDAVIT OF COUNSEL FOR 
WESTERN TELEVISION COR PORATION 


District of Columbia) 
City of Washington ) 


Robert E. Conn, being duly sworn, deposes and 


1. Iama member of the firm of Smith and Pepper, 
attorneys for Western Television Corporation (Western). I 
respectfully submit this affidavit showing Western's interest in, 
and support of, appellant's petition for a rehearing en banc of 
its appeal, and requesting leave for Western to intervene herein. 

2. Western operates community antenna television 
systems in various communities in the State of Wyoming. 
Western is currently a subscriber to appellant's common 
carrier service and has requested the additional service 
which is the subject of this proceeding. 

3, The denial by the Federal Communications 
Commission of appellant's application to construct the 
necessary facilities to serve Western has adversely affected 


its interests. It is a person aggrieved within the meaning of 


Section 402 (e) of the Communications Act (47 U. S.S. § 402 (e), 


1958). Accordingly, itis respectfully requested that the Court, 
in the sound exercise of its discretion, grant Western leave to 


intervene herein. 


1B 


4, None of the parties hereto will be prejudiced by 
such action because Western will introduce no new arguments, 
Western is requesting leave to intervene in order to insure 
that the public's rights under the First Amendment to transmit 
intelligence by means of communications common carriers 


are fully considered by the Court, Western has heretofore 


believed that any violations of the First Amendment would no 
go unremedied and that appellant was the proper party to 
present the censorship question in all of its ramifications 

to the Court, However, in view of the Court's comments on | 
Western's absence from the appeal (page 8 of slip opinion), 
the import of which is not entirely clear to Western, itis 


respectfully requested that leave to intervene be granted, 


/s/ Robert E. Conn 
Robert E, Conn 


| 

i 

i 
Subscribed and sworn to before me, this 7th day of June, 1963. 


| 
[SEAL] | 
/s/ Gladys H. La Boon 


Gladys H, La Boon 
My Commission Expires Oct, 14, 1963 


ATTACHMENT B 


EXCERPTS FROM PRIOR COMMISSION 
DECISION WHICH WAS TRANSMITTED 
TO, AND ACQUIESCED IN, BY, 

CONGRESS 


72. With respect to issue No, 12 in the notice of inquiry, it has 
been urged by most of the broadcasters that the Commission is obligated, 
in making the determinations of "public interest" under sections 307 (a) 
and 309 (a) of the Communications Act, to consider the impact upon a 
television broadcaster of the grant of radio facilities to a communication 
common carrier, where the common carrier facilities will be used for 
the purpose of providing communication service to a community antenna 
system operating in competition with the broadcaster, Implicit in this 
argument is recognition of the fact that it is not the common carrier 
which competes with the broadcaster or affects him adversely; it is 
the CATV. To embrace this argument would require the Commission 
to consider the content of the communications handled by the carrier, 
and the ultimate use to be made thereof, 

73, In essence, the broadcasters' position shakes down to the 
fundamental proposition that they wish us to regulate in a manner 
tavorable toward them vis-a-vis any nonbroadcast competitive enterprise, 
Thus, for example, we might logically be requested to invoke a pro- 
hibition against access to common carrier facilities by such enterprises 
as closed-circuit music and news services, closed-circuit theater tele- 
vision operators, and, possibly, even ordianry motion picture and 
legitimate stage operators, magazine and newspaper publishers, etc., 
comprising all of the entities which compete with broadcasting for the 
time and attention of potential viewers and listeners, The logical 
absurdity of such a position requires no elaboration, 

74. We have heretofore partially answered this argument in 
our opinion In re Application of Intermountain Microwave, 24 FCC 54, 

16 R.R. 733 (January 1958), which we now affirm. Enlarging upon 

that decision, we now wish to make this point: the "public interest" 
considerations which pertain to the grant of a communications common 
carrier application are not the same as, or interchangeable with, those 
which pertain to the grant of either a Broadcast Service application or 

a Safety and Special Radio Services application, ..In the case of a 

broadcast applicant, on the other hand, despite the existence of broadcast 
frequency allocations and service rules, a more searching and complete 
“public interest" determination is made with respect to each individual 
applicant, including an examination of the "'content'' of the service proposal, 
Thus, a broadcast applicant must not only show that he is legally, technically, 
financially, and otherwise qualified, but he must also show, for example, 
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explicitly how his proposed operations will serve the "publicjinterest," 
including program plans and, under some circumstances, relationship 
to other media of mass communications and other matters. In the 

case of the common carrier applicant, in addition to the showing of 
legal, technical, financial, and other qualifications, there is, typically, 
the necessity for showing that there are no other public communication 
facilities available to do the specific job proposed; that the applicant 

is ready, able, and willing to serve all members of the public who may 
desire the service, without discrimination; and that there is jnow in 
being one or more members of the public who require the service, or 
some reasonable expectancy that one or more such persons will present 
themselves if the facility is authorized. There is no examination of the 
"content" of the intelligence which is to flow over the communication 
circuit, | 

75. Weare of the opinion that, in relation to the authorization 

of a common carrier facility, whether it be for a radio facility under 

title III of the act or a wire facility under title II, itis neither proper, 
pertinent, nor necessary for us to consider the specific lawful use which 
the common carrier subscriber may make of the facilities of the carrier. 
To take a different view would place the Commission in the anomalous 
position of acting as a censor over public communications, and put us 
under the burden of policing, not only the use of such facilities but the 
content of communications transmitted on the facilities. The logical 
extension of such a philosophy would require us to deny communications 
facilities of any kind (message telephone, telegraph, etc.) to CATV's and, 
for example, to deny access to facilities to those acting contrary to our 
concept of the public welfare, The adjudication of these matters is beyond 
our province, 


* * * * : * 


77. For these reasons, we conclude that issue No, 12 in this 
procéeding must be answered by a determination that it would not con- 
stitute a legally valid exercise of regulatory jurisdiction over common 
carriers to deny authorization for common carrier microwave, wire, 
or cable transmission of television programs to CATV systems on the 
ground that such facilities would abet the creation of adverse competitive 
impact by the CATV on the construction or successful operaltion of local 
or nearby stations, | 


x * * * * 
I 


99. ... Two of the broadcasters' suggestions, both relating to 
CATV's, we adopt. These are that CATV systems should be required 
to obtain the consent of the stations whose signals they transmit and 
that they should be required to carry the signal of the local Station 
(without degrading it) if the local station so requests. Since both of 
these steps require changes in the Communications Act, we will shortly 
recommend to Congress appropriate legislation, as indicated above, ... 


CERTIFICATE OF GOOD FAITH 


We certify that this petition is presented in good faith and 


not for delay. 


/s/ E. Stratford Smith 
E. Stratford Smith 


/s/ Robert E. Conn 
Robert E. Conn 


CERTIFICATE OF SERVICE 


I certify that the foregoing Petition for Rehearing En Banc, 
together with the attachments thereto, were delivered by hand this 
7th day of June, 1963 to the following persons: 


Daniel R. Ohblbaum, Esq. Vernon L.. Wilkinson, Esq. 
Associate General Counsel 1735 DeSales Street 
Federal Communications Commission Washington 6, D. C. 
Washington 25, D. C. Counsel for Intervenor, 
Chief Washakie TV 


Robert D. L'Heureux, Esq. Douglas A, Anello, Esq. 

535 Transportation Building 1771 N Street 

Washington 6, D.'C. Washington 6, D. C. 
Counsel for amicus curiae, Counsel for amicus curiae, 
National Community Tele- National Association of 
vision Association, Inc. Broadcasters 


/s/ Robert E, Conn 
Robert E. Conn 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT | 
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| 
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| 

| 

CARTER MOUNTAIN TRANSMISSION CORPORATION, 
Appellant, | 

| 
| 


Ve 
FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


JOSEPH P. ERNST and MILDRED V. ERNST 
d/b as CHIEF WASHAKIE TV, 
Intervenor. 
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PP T N 


The Federal Communications Commission, appellee here- 
| 


in, opposes rehearing en_ banc. 


Appellant's petition presents no matters which 
have not already been fully considered by the court. In its 
petition for rehearing, as was the case in its brief herein, 
appellant continually confuses two different aavvers: One is 
the right of a member of the public to non-discriminatory 
service from an established common carrier. The other is an 
alleged right to use radio frequencies for a proposed common 
carrier service michous regard to the effect of such use upon 
other uses of radio. “Appellant also forgets that, before. ‘a’ grant 
can be made, an individual license application must meet the 


| 
public interest standard, and, further, that the seeneet 


a ee 
allocation of frequencies for a particular service does not 
mean that every proposed use of an allocated frequency by a 
particular applicant at a particular place will necessarily 


be in the public interest. 


We believe that the Court"s opinion fully and fairly 


decides the issues in this case and that there is no con- 
flict with previous decisions of the Court. 

We also oppose the request of Western Television 
Corporation that it be permitted to intervene at this time. 
This opposition is based on the following grounds: 

a. Section 402(e) of the Communications Act, 47 U.S.C. 
402(e), provides that any interested person may intervene 
within 30 days after the filing of an appeal. The proposed 
intervention is late, and:;no reason of substance has been 
Qiven warranting late intervention. 

b. Western is not a proper intervenor since it does 
not claim that it would be aggrieved or adversely affected 
by reversal or modification of the Commission's decision. 

See the Court’s orders of November 16, 1962 and January 10, 
1963 in Capitol Broadcasting Company v. Federal] Communications 
Commission, Case No. 17,258 (dismissing the Notice of In- 
tention to Intervene filed by the Association of Maximum 
Service Telecastérs, Inc., and denying reconsideration en 


banc), cert. den, sub nom. Association of Maximum Service 


3 ge 


Telecasters, Inc. v. Federal Communications Commission, 
_U.S... (Case No. 899, Oct. Term, 1962, April 22, 1963). 
See also the Court's order of November 1, 1962, in Rhode 
Island Television Corporation, et al. v. Federal Communica- 
tions Commission, Case No. 17,255 (dismissing the Notice of 
Intention to Intervene filed by Capitol Television Corpora- 
tion). : 

c. No proper motion for intervention ‘is bef 


the Court. 


Respectfully submitted, 


MAX D. PAGLIN, 
General Counsel 


DANIEL R. OHLBAUM, 
Associate General Counsel 
| 


Federal Communications Commission 
Washington 25, D. C. 


June 12, 1963 
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CARTER MOUNTAIN TRANSMISSION CORPORATION, 
Appellant, 


FEDERAL COMMUNICATIONS COMMISSION, 


Appellee, 
JOSEPH P. ERNST and MILDRED V. ERNST, 
d/b as CHIEF WASHAKIE TV, 


Intervenor. 
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‘ederal Communications Commission 


United States Court of Appeals DOUGLAS A. ANELLO 
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| 1771 N Street, N. W. 
NOV 16 1962 © Washington 6, D. C. 
yp Ata jo Counsel for Amicus Curiae, 
he bs. Aarts NATIONAL ASSOCIATION 
CLERK OF BROADCASTERS 


STATEMENT OF QUESTION PRESENTED 


In the opinion of this Amicus Curiae, the basic issue may be sated as 
follows: 
Whether the Commission has the authority to deny Appellant's ap- 
plication for common carrier radio facilities, because a grant thereof 
would result in detriment to the public interest. 


STATEMENT OF QUESTION 
STATEMENT OF THE CASE 
INTEREST OF THE AMICUS CURIAE 
SUMMARY OF ARGUMENT 
ARGUMENT 


I. The Commission’s Denial of Appellant’s Application is 
Within Its Authority and Duty to Grant or Deny Licenses 
as the Public Interest, Convenience and Necessity 
Dictate ee end 3 


. The Commission Has the Authority in Carrying Out 
Its Obligation to Develop a National Communications 
Policy to Weigh the Public Interest Considerations 
Involved in Making a Grant which sees sete 
Part of that Policy a os 


III. No Question of Censorship is Involved in This Case 


CONCLUSION 
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STATEMENT OF THE CASE 


This case arises out of an application filed by the Appellant for 
to construct a microwave radio communication system to relay 
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| 
|@ permit 
television 


broadcast signals to community antenna systems in Riverton, Lander, and 
Thermopolis, Wyoming. The Commission’s grant of this application without 
hearing was protested by the Intervenor herein, licensee of station KWRB- 
TV, Riverton, Wyoming. Following the protest, the Commission postponed the 
effective date of the grant and set the application for hearing. Hearing was 
held and on May 25, 1961, the Examiner issued an initial decision looking to- 
ward a denial of the protest. Intervenor took exception and requested oral 
argument, which was held before the Commission December 14, 1961. 


On February 16, 1962, the Commission issued a final decision, reversing 
the Examiner, granting the protest and denying Appellant’s application. 


The Commission agreed with the Hearing Examiner’s findings and con- 
clusions that the Appellant is a bona fide common carrier. However, it dis- 
agreed with his conclusion that the impact upon a television station of the 
grant of a microwave facility for the purpose of providing service to 2 com- 
munity antenna system is of no legal significance in the determination as to 
whether such grant is in the public interest. In reversing the Examiner, the 
Commission explained that it did consider that the impact could be of legal 
significance or it would not have included a determination of the impact and 
the resulting injury, if any, to the public served, as an issue in the case. In 
commenting further the Commission said, “A grant of common carrier facili- 


ties requires a finding that the public interest will be served thereby; certainly 
the well being of existing television facilities is an aspect of this public interest” 
(R. 627). 


It rejected the contention that since it had no jurisdiction over the cus- 
tomer (community antenna company) it could not consider the activities of the 
customer in regulating the carrier (Appellant) stating: 


“If making the grant enables this customer potentially to destroy a 
basic Commission policy, then assuming argwendo that [Appellant] .. . 
is not the direct cause of the impact, the ability to create such a situation 
in this particular instance is sufficient to warrant an examination into the 
entire problem. We will not shut our eyes to the impact upon the public 
service, which is our ultimate concern, when it appears that the grant may 
serve to deprive a substantially large number of the public of a service 
merely because the common carrier classification is used. The Commis- 
sion does not; operate in a vacuum. We will not permit a subsequent 
grant to be issued, if it is demonstrated that the same would vitiate a 
prior grant without weighing the public interest considerations in- 
volved” (R. 628). 


After weighing the pertinent facts in the case, it was the Commission’s 
judgment that the grant of the application would result in the demise of the lo- 
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cal television station, operated by the Intervenor, to the detriment of the pub- 
lic. In reflecting on this finding, it stated: | 


“We do not agree that we are powerless to prevent the demise of the 
local television station, and the eventual loss of service to a substantial 
population; nor do we agree that the Commission’s expertise may not be 
invoked in this instance to predict this ultimate situation. Thus, after 
weighing the public interest involved in .. . [Appellant’s] improved fa- 
cility against the loss of the local station, it must be concluded’ beyond 
peradventure of a doubt, the need for the local outlet and the! service 
which it would provide to outlying areas, outweighs the need for the im- 
proved service which . . . [Appellant] would furnish under the terms of 
the instant application” (R. 631). 


INTEREST OF THE AMICUS CURIAE 


The National Association of Broadcasters (hereinafter sometimes called 
the “Association”) is a non-profit organization of radio and television broad- 
casters whose membership included as of November 7, 1962, 1837 AM stations, 
655 FM stations, 396 television stations and all of the nation-wide radio and 
television networks. This brief is submitted in furtherance of the objective of 
the Association, which, in accordance with its bylaws: 


“shall be to further and promote the development of the arts of 
aural and visual broadcasting in all its forms; to protect its members in 
every lawful and proper manner from injustice and unjust actions; to do 
all things necessary and proper to encourage and promote ms and 
practices which will strengthen and maintain the broadcasting industry to 
the end that it may best serve the public.” 

This Association participated in the oral argument held before the Com- 
mission in this case and filed a memorandum of law, because it believed that the 
Examiner erred in his interpretation of the authority of the Commission over 
the grant of radio facilities. | 


The correct resolution of the question before this Court is basic to the pur- 
pose of the Communications Act of 1934 which vests in the Federal Communi- 
cations Commission authority to regulate “. . . interstate and foreign commerce 
in communication by wire and radio so as to make available, so far as possible, 
to all the people of the United Siates a rapid, efficient, Nation-wide, and world- 
wide wire and radio communication service” (Section 1). Itis our belief that 
should the position of the Appellant be sustained, it would be detrimental to 
the American system of broadcasting and would hinder the development by the 
Commission of its national policy with respect to communications. | 


The Association is also concerned least the real issue be obfuscated by 
the allegations of both the Appellant and the National Community Television 
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Association (amicus curiae) which attempt to make of this case a controversy 
between broadcasters and community antenna operators. We do not attribute 
to the Commission, as they do, any desire to extend its regulatory authority to 
reach community antenna systems. This Association submits that the Commis- 
sion had no such surreptitious objective. Rather, it was conscientiously ful- 
filling its statutory duty to make a finding as to whether the public interest will 
be served by the grant of particular radio facilities. 


SUMMARY OF ARGUMENT 


Section 309 of the Communications Act of 1934, as amended, provides that 
if the Commission, upon examination of applications and upon consideration of 
such other matters as the Commission may officially notice, shall find that the 
public interest, convenience and necessity would be served by the granting 
thereof, it shall grant such application. This, and other sections of the Com- 
munications Act, as well as the legislative history of the Act, make it abun- 
dantly clear that the Commission not only may, but in fact has a statutory ob- 
ligation to find that the public interest will be served before it can grant any 
application for any radio facility. Accordingly, if in its consideration of an 
application, the Commission finds that a grant would be detrimental to the pub- 
lic because of its effect on some other user of radio, it must deny that applica- 
tion. 

The Congressional purpose in enacting the Communications Act was to 
place in one central body control over the use of all inter-state communication 
facilities, so that a single national policy could be developed. It is contrary to 
good reasoning to hold, as the Appellant suggests, that the agency entrusted 
with jurisdiction over all communication facilities may not consider the effect 
that a grant in one use of radio might have upon the implementation of its na- 
tional policy with respect to another use. 


Common carrier applicants are not permitted to obtain radio station au- 
thorizations any more than any other applicant, unless they establish to the 
satisfaction of the Commission that the “public interest, convenience and ne- 
cessity” would be served thereby, and all the public advantages and disadvan- 
tages in any given application must be evaluated. 


Moreover, the denial of an application for common carrier radio facilities 
when the Commission finds, after hearing, that a grant thereof would not serve 
the public interest, convenience and necessity, does not raise any question re- 
garding the First Amendment to the Constitution or the prohibition against 
censorship contained in Section 326 of the Communications Act. 
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The Commission’s action is neither arbitrary or capricious, but ig a rea- 
sonable exercise of administrative discretion having a logical relationship to 
the facts. 

ARGUMENT 
I 


THE COMMISSION'S DENIAL OF APPELLANT'S APPLICATION I8 
WITHIN ITS AUTHORITY AND DUTY TO GRANT OR DENY LICENSES 
AS THE PUBLIC INTEREST, CONVENIENCE AND NECESSITY DICTATE. 


The purpose of the Communications Act of 1934 was “to create a com- 
munications commission with regulatory power over all forms of electrical com- 
munications, whether by telephone, telegraph, cable, or radio.” * 


| 

| 
As the Supreme Court said in F.C.C. v. Sanders Bros., 309 U.S. 470, 474 

(1940) : | 
“The genesis of the Communications Act and the necessity for the 
adoption of some such regulatory measure is a matter of history. The 
number of available radio frequencies is limited . .. Unless Congress had 
exercised its power over Interstate Commerce to bring about allocation of 
available frequencies and to regulate the employment of transmission 
equipment, the result would have been an impairment of the effective use 
of these facilities by anyone. The fundamental purpose of Congress in re- 
spect of broadcasting was the allocation and regulation of the use of radio 
frequencies by prohibiting such use except under license” (Emphasis sup- 
plied). 
To effectuate this purpose the Federal Communications Commission was 
given wide powers, among which was the authority to grant applications for 
radio facilities if upon examination of the application it found that the “public 
interest, convenience and necessity would be served by the granting thereof” 
(Section 309(a) ). 


This statutory standard applies to all uses of radio—broadcasting, com- 
mon carrier, safety and special services. 


“. . . ‘public convenience, interest or necessity’ was the touchstone for 
the exercise of the Commission’s authority. While this criterion is as con- 
crete as the complicated factors for judgment in such a field of delegated 
authority permit, it serves as a supple instrument for the exercise of dis- 
cretion by the expert body which Congress has charged to carry out its 
legislative policy.” F.C.C. v. Pottsville, 309 U.S. 134, 188 (1940). | 


Over the years, the “supple instrument for the exercise of discretion” has 
seen some interesting interpretations, but one has remained admirably consist- 


1 Senate Report No. 781, 78rd Cong., on Communications Act of 1984, 1 Pike & Fischer 
RR (Part One) 10:221. | 


ent—the mere fact that one falls within a class of persons for whose use parts 
of the spectrum have been allocated does not require that a grant of facilities 
be made to that person automatically. Henry v. F.C.C., 112 U.S. App. D.C. 257, 
302 F2d 191 (1962), cert. denied—U.S.—31 L.W. 3116 (October 8, 1962). 


This is true even with common carriers. All uses of radio must be equated 
with the over-all public interest. The common carrier use can be no more of an 
island to itself to be considered solely from the point of view of its legal status 
as a common carrier without regard to the possible effect on the public than 
the use of radio by a broadcasting station or a business concern. In all cases, 
there is a requirement of an affirmative finding that the facility will be used in 
the “public interest, convenience and necessity.” This means that in any given 
case, all public advantages and detriments must be weighed. And, unless the 
Commission finds an over-all public benefit will flow from a grant, it not only 
has the right but the statutory duty to deny. This is precisely what the Commis- 
sion did in the instant case. 


pa 


THE COMMISSION HAS THE AUTHORITY IN CARRYING OUT ITS 
OBLIGATION TO DEVELOP A NATIONAL COMMUNICATIONS POLICY 
TO WEIGH THE PUBLIC INTEREST CONSIDERATIONS INVOLVED IN 
MAKING A GRANT WHICH MAY DESTROY PART OF THAT POLICY. 


The logical sequence to Appellant’s argument is that despite the fact that 
the development of a national communications policy in the over-all public in- 
terest is entrusted to the Commission, it cannot consider what effect a use of 
radio might have on that policy, or the public interest, if the user is a common 
carrier. Essentially, he suggests that the Commission in the application of its 
common carrier regulatory authority must confine its determinations of the 
public interest, convenience and necessity exclusively to matters affecting the 
adequacy of public communications facilities. We would not agree with this 
proposition even if it were to be limited to wire facilities, leave alone when the 
common carrier proposes to use radio. 


In 1952, the Commission adopted a television allocations plan which con- 
tained certain priorities: ? 


No. 1: “To'provide at least one television service to all parts of the United 
States.” 

No. 2: “To provide each community with at least one television broad- 
cast station.” 


2 Sixth Report of the Commission on Television Allocations, 1 Pike & Fischer RR (Part 
Three) 599. 
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Appellant argues that the Commission is powerless to take into considera- 
tion what effect a request for a particular use of radio will have on this plan 
because this requires an examination of the end use to which the facility will be 
put. It is contrary to good reason to argue that having made a finding that the 
plan is in the public interest, the Commission may not in its deliberations ascer- 
tain what effect another use of radio would have on it. 


End use is an essential and proper determination in the walt of the 
public interest in any case. Federal Power Commission v. Transcontinental 
Gas Pipe Line Corp., 365 U.S. 1 (1961). Here, the Supreme Court upheld the 
denial of an application for transportation of natural gas, because it was to be 
transported for use under industrial boilers and this would be an inferjor use 
from the standpoint of conserving a valuable natural resource. With respect 
to the “end use” concern of the Federal Power Commission, the Court held: 

“In light of what this Court has said on prior occasions, concerning 
the term ‘public convenience and necessity’ in analogous statutes, the ready 
inference is that the Commission has the power to consider the ‘end 
use’...” (Page 7). | 

We submit that this same rationale applies to the Federal Communications 
Commission and not only permits but requires it to evaluate the “end use” to 
be made of a radio facility in relationship to its obligation to develop a sin single 
national communications policy. 


Interstate Commerce Commission v. Railway Labor Executives Associa- 
tion, 315 U.S. 378, 877 (1942), is directly in point. Here, the Supreme Court 
held it was improper to exclude from the phrase, “public interest, convenience 
and necessity” in the Transportation Act any “consideration of national policy 
with respect to the transportation system.” We submit to this Court that it is 
equally true that the Commission may not exclude in its deliberations considera- 
tions of national policy with respect to the whole sphere of communications en- 
trusted to it. | 


In no field of endeavor is the rationale of Railway Labor Executives more 
apropos than in the use of the radio spectrum. This rationale is lacking in the 
Appellant’s argument. He fails to realize that no person, common carrier or 
otherwise, is automatically entitled to use the spectrum. As the Congress has 
said, as the courts have said, as the Commission has said, and as we have said: 
Before anyone may be licensed to use radio, the Commission must find that the 
particular use to which the requested facility will be put will serve the public 
interest—not the interest of an applicant individually or a class of applicants, 
but the interest of the public in general. This means not only the person or per- 
sons who might be served by the common carrier facility, but also the! person 

| 


q 


or persons who are being served by the broadcasting facility. And, if a con- 
troversy develops, the Commission, as the expert body to whom the Congress en- 
trusted the management of the spectrum, must determine from its analysis of 
the total situation on which side of the controversy the public interest lies. 


If, in seeking the course that will best serve the public interest, the Com- 
mission affords protection to a facility in one service by denying an application 
for facilities in another service, it is because the Commission found “after 
weighing the public interest involved in . . . [Appellant’s] improved facility 
against the loss of the local station, it must be concluded beyond peradventure 
of a doubt, the need for the local outlet and the service which it would provide 
to outlying areas, outweighs the need for the improved service which Carter 
would furnish” (R. 631). 


As this Court stated in Carroll Broadcasting Co. v. Federal Communica- 
tions Commission, 103 U.S. App. D.C. 346, 258 F2d 440, 443 (1958) : 

“The basic charter of the Commission is, of course, to act in the public 
interest. It grants or denies licenses as the public interest, convenience, 
and necessity dictate. Whatever factual elements make up that criterion 
in any given problem—and the problem may differ factually from case to 
case—must be considered. Such is not only the power but the duty of the 
Commission.” 

The Commission in the instant case found, after carefully weighing all the 
evidence, that the grant of the Appellant’s application would result in loss of 
television service to a substantial population, and it took this matter into con- 
sideration in determining the public interest. The Commission concluded, and 
we submit rightly so, that if a grant adversely affects the public, it is not in the 
public interest to grant it. This reasoning, while needing no support in logic, 
is substantiated by the opinion of Judge Prettyman in Carroll wherein he 
stated: 

“Private economic injury is by no means always, or even usually, re- 
flected in public detriment. Competitors may severly injure each other to 
the t benefit of the public. The broadcast industry is a competitive 
one, but competitive effects may under some sets of circumstances produce 
detriment to the public interest. When that happens, the public interest 
controls” (page 443). 

In its inquiry * into the impact of community antenna systems, the Com- 
mission spoke in very general terms as to its authority to weigh the economic 
impact that traffic carried by a common carrier might have on existing broad- 
casting facilities. No consideration was given to the issue raised herein as to 


3 CATV and TV Repeater Services Docket No. 12443, 26 F.C.C. 408, 18 Pike and 
Fischer RR 1573 (1959). 
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whether or not the Commission might properly evaluate the impact that the use 
| 
of one radio facility, common carrier or otherwise, might have on another not 
in terms of economics but, rather, in terms of the Commission’s national policy 
with respect to television allocations. | 
Thus, economic injury alone would not support denial of the Appellant’s 
application. However, as in this case, when the impact of the economic injury is 
such as to adversely affect the Commission’s national policy on television, it is 
not only within the power of the Comm ission but it is the duty of the Commis- 
sion to deny the application. | 
Ot 
NO QUESTION OF CENSORSHIP IS INVOLVED IN THIS CASE. 
Finally, we are constrained to comment briefly upon the Appellant’s con- 
tention that the Commission’s action herein is tantamount to censorship. We, 
of course, agree with the Appellant that the radio medium is entitled to pro- 
tection of the First Amendment to the Constitution; and that Congress included 
Section 326 in the Communications Act to ensure that the Commission would 
not, under the guise of licensing powers, exercise any power of censorship over 
programs. We fail to see, however, that either of these mandates has been vio- 
lated in this case. The Commission has not attempted to examine, determine 
or interfere with the actual material to be transmitted. It merely considered 
whether the proposed use of the facility would be in the public interest, which 
it must do before issuing a grant. | 
If the Appellant’s view of censorship is correct, it would, as the Supreme 
Court has said, “.. . follow that every person whose application for a license to 
operate a station is denied by the Commission is thereby denied his constitu- 
tional right of free speech.” National Broadcasting Company v. United’ States, 
319 U.S. 190, 226. (1943) But, as Mr. Justice Frankfurter explained in 
that case: | 
“Fyeedom of utterance is abridged to many who wish to use the lim- 
ited facilities of radio. Unlike other modes of expression, radio inherently 
is not available to all. That is its unique characteristic, and that jis why, 
unlike other modes of expression, it is subject to governmental regulation. 
Because it cannot be used by all, some who wish to use it must be' denied. 
-., The right of free speech does not include . . . the right to use the facili- 
ties of radio without a license. The licensing system established by Con- 
gress in the Communications Act of 1934, was a proper exercise of its 
power over commerce. The standard it provided for the licensing of sta- 
tions was the ‘public interest, convenience or necessity.’ Denial of a sta- 
tion license on that ground, if valid under the Act, is not a denial of free 
speech” (page 227). 
Applying this to the instant case, it is apparent that the question of censor- 
ship is not involved. | 
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CONCLUSION 


The Commission may grant licenses only if the operations proposed are 
found to be in the public interest, convenience and necessity. In this case, the 
Commission correctly interpreted the law as requiring it to apply this standard 
to the impact that the grant of common carrier radio facilities would have on 
the public. Thus, when the Commission determined, after weighing the facts 
and applying its expertise, that a grant of the Appellant’s application would be 
detrimental to the public interest, it had no alternative but to deny it. The 
Commission acted within the scope of its authority and in a manner which it 
determined to be in the public interest. Accordingly, we submit to this Court 
that the decision of the Commission should be affirmed. 
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SUMMARY 


The Commission not only seeks affirmance of its arbitrary and 


capricious denial of Appellant's common carrier authorization, but 
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also would foist upon this Court the obligation to develop an acceptable 
legal rationale — an ingredient lacking in both the decision and brief of 
the Commission. According to the Commission, "the sole legal issue of 
substance in this appeal" (Br. 14) "is one of statutory construction" and 
"could be decided in the Commission's favor by this Court even if the 
Commission had given a wrong explanation for its assertion of authority" 
(Br. 14). The Commission's brief appears to offer minimal assistance 
in this regard. Holdings of this Court and other authorities contrary to 
the Commission's position, are ignored or flatly contradicted. The con- 
stitutional question regarding censorship is summarily brushed aside in 
a single sentence. No mention is made of the fact that the Commission 
has been seeking from the Congress the authority to restrict the opera- 
tions of community antenna systems contemporaneously with the imposi- 
tion of precisely the same restrictions in this case. The Commission's 
prior, consistent and forceful denials of the existence of the authority 
exercised in this case, and its denunciations of the propriety of any such 
exercise, are delusively characterized in the Commission's brief as 
previously expressed "doubts". (Br. 14). The Commission's brief tends 
to leave the distorted impression that the instant proceeding involves a 
general question of radio frequency allocation rather than the question of 
specifically licensing'a common carrier to operate on previously assigned 
frequencies. The nature of the instant proceeding below has to be con- 
verted into what it was not in order to enable the Commission to invoke 
its case of principal reliance — the natural gas case. 


The above-outlined deficiencies in the Commission's brief will be 


elaborated to the extent necessary in the following sections of this brief. > 


1/ Any specific reference to the opposition briefs will be confined to the Com- 
mission's brief (Br.) which covers all of the arguments advanced by the others. 
The brief for Amicus Curiae, National Association of Broadcasters, purports to 
state the question presented (p. i), but does so in an argumentative and conclusion- 
ary manner favoring that Association's position. Of course, Amicus must take the 
case as it found it, and the questions presented as agreed to by the parties in the 
stipulation approved by the Court on August 14, 1962. 
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ARGUMENT 
I 
THERE IS MISPLACED RELIANCE BY THE OPPOSITION 


ON A NATURAL GAS CASE, AND ON OTHER AUTHOR- 
ITIES WHICH SUPPORT APPELLANT'S POSITION 


The precedential value of the Interstate Commerce Commission 
cases, presented in our opening brief (13-15, 24), is "of doubtful validity" 
according to the Commission (Br. 24). This argument is contrary to de- 
cisions of the Supreme Court, this Court, and the Commission, as well 
as the legislative history of the Communications Act. 2 The LC.C. cases 
stand for the principles described in Appellant's opening brief (14-20, 24) 
and, it is submitted, are dispositive of this appeal in Appellant's favor. 
The Commission's endeavor to distinguish these cases (Br. 24) shakes 


down to a mere distinction between the manner of carriage - locomotion 


versis electrical transmission, a distinction of no legal consequence to 
| 


the case at issue. Moreover, it is noted that the Commission ignored one 
of Appellant's I.C.C. cases of chief reliance. Denver and R.G.W.R. Co. 

| 
Trustees Abandonment, 247 I.C.C: 381 (p. 24 of opening brief). 

| 


With I.C.C. precedent cast aside or ignored, the Commission pro- 
ceeds to its case of chief reliance which was decided under the Natural 
Gas Act. That Act has a statutory scheme in marked contrast to the Com- 
munications and Commerce Acts. The Commission has said so itself.° 


| 
| 
. See page 13 of our opening brief for pertinent quotations from Federal Com- 

munications Commission v. Sanders Bros. Radio Station, 309 U.S. 470 (1940); 
Mackay Radio and Telegraph Co. v. Federal Communications Commission, 68 App. 
D.C. 336, 97 F.2d 641 (1938); and legislative history of Communications Act. In 
its common carrier regulatory activities the F.C.C. continually examines I.C.C. 
precedent as indicated by the following: "[Tj he decisions of the I.C|.C. under the 
predecessor to our statute are entitled to great weight." Paragraph 182 of unre- 
ported decision, in re A.T. & T., cited in full in footnote 3 below a excerpted in 
other pertinent parts in our opening brief, pp. 15-A, 16-A. | 


$ "While the clause in the Natural Gas Act dealing with tariff filings is super- 
fically similar to Section 203 [ of the Communications Act], we agree . . . that the 
statutory scheme of the two basic acts is sufficiently dissimilar in this respect as 
(Continued on following page) 
| 
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The Commission's principal authority is Federal Power Commission v. 


Transcontinental Gas Corporation, 365 U.S. 1 (Br. 12, 24-26). That case 
involved a determination of the extent of the Power Commission's au- 
thority over conservation of natural gas. According to the Court: 


"As we see it, the question in this case is whether the Com- 
mission, through its certification power, may prevent the 
waste of gas committed to its jurisdiction. One apparent 
method of preventing waste of gas is to limit the uses to 
which it may be put, uses for which another, more abundant 
fuel may serve equally well." (365 U.S. at p. 8). 


It is in this posture of the case, that the Power Commission examined the 
proposed "end use" (to heat industrial boilers) of the gas which was found 
to be wasteful of a scarce and diminishing natural resource, pre-emptive 
of pipeline capacity and gas reserves to the detriment of domestic con- 
sumers competing for gas supply, and productive of increased prices to 
those consumers. 


The Commission's overzealous efforts to superimpose the rule of the 
gas case into the instant one is evidenced by statements tending to distort 


3 (continued from preceding page) 
to leave the Federal Power Commission more leeway. For example, the decision 
of the Supreme Court in United Gas Pipeline Co. v. Mobile Gas Corp., 350 U.S. 
332 (1956), . . . points out the distinction between the statutory scheme of the 
Natural Gas Act and the Interstate Commerce Act. The following language from 
that decision is in point: 
In construing the Act, we should bear in mind that it evinces no pur- 
pose to abrogate private rate contracts as such. To the contrary, by re- 
quiring contracts to be filed with the Commission, the Act expressly 
recognizes that rates to particular customers may be set by individual 
contracts. In this respect, the Act is in marked contrast to the Interstate 
Commerce Act, which in effect precludes private rate agreements by its 
requirement that the rates to all shippers be uniform, a requirement 
which made unnecessary any provision for filing contracts.' 
As we have seen, Section 203 [of the Communications Act] is based on the Inter- 
state Commerce Act."' American Telephone & Telegraph Co., et al., Docket Nos. 
11645, 11646, & 12194, F.C.C. 61 D-103, 5370, paragraph 291. Likewise, as noted 
on page 13 of our opening brief, Section 214 of the Communications Act is based 
upon Section 1 (18-22) of the Interstate Commerce Act, under which were decided 
the cases relied upon in our opening brief. The Commission agrees in its brief (16) 
with Appellant's view that Sections 214 (wire facilities) and 309 (radio facilities) of 
the Communications Act have the same meaning despite slightly different language. 
Accordingly, the Commission inferentially has conceded the precedential value of 
LC.C. cases in common carrier radio cases contrary to the view expressed on 
page 24 of its brief. 
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the nature of the proceeding below. In order for the gas case to be even 
remotely relevant, there must be present in the instant case considera- 
tions relating to the conservation of scarce radio frequencies and their 
allocation to the most deserving of conflicting needs. Accordingly, the 
Commission's brief tends to distort the nature of this case to resemble 
the gas case. Page 21 of its brief is couched in terms of a frequency 
assignment case, in which "the Commission must weigh and evaluate the 
value to the public" of frequency assignments to any service "as against 
other conflicting and potential demands for other uses of radio by other 
types of services."' Moreover, it is "the scarcity of radio frequencies,” 
according to the Commission (Br. 24), which renders inapposite 
"analogies from the different field of rail regulation” and presumably 
brings the natural gas case into the picture. ! 

However, no such considerations are present here. The radio fre- 
quencies, sought to be utilized by Appellant, have already been allocated 
to the common carrier service. Neither the Intervenor nor any other 
broadcaster seeks these frequencies, nor could they under the existing 
table of allocations. No other common carrier seeks the frequencies pro- 
posed to be used for Appellant's prospective service. There is nothing of 
record in this case to indicate any scarcity or conflicting demand for the 
frequency sought by Appellant. This is not a frequency allocation case. 
It involves only the question of whether to license a particular common 
carrier to render service for hire by means of radio frequencies previ- 
ously assigned to the common carrier service. The Commission cannot 
dispute this. | 

The Commission's transparent attempt to scdoanmasie this case to 
the rule of the gas case is self-defeating. Moreover, a regulatory agency's 
authority to consider the "end use" of the common carrier facilities, sary 
the Commission says is upheld in the gas case but disputed, vy Appellant, * 


bs C.C. Br. 12 & 25. The catch-phrase "end use" is no where t be found in 
Appellant's opening brief. 
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must relate to accepted ciassifications of use derived by the agency from 
its statute. For example, in a general frequency allocation proceeding 


the Communications Commission must, of necessity, consider the "end 


use” in terms of broadcasting, common carrier, and special radio ser- 


vices.” It is in this type of proceeding that the agency must evaluate and 
resolve conflicting demands for a scarce national resource. The public 
needs in each of the Statutory classifications must be explored and eval- 
uated. If this requires governmental exploration of the "end use" to be 
made of the resource, so be it. The Power Commission does it in terms 
of “end use" by domestic consumers as opposed to industrial concerns. 
The Communications Commission must explore "end use" in terms of the 
Statutory service classifications. This is not to say that individuals en- 
gaged in lawful endeavors requiring use of communications common car- 
rier facilities must be exposed to governmental scrutiny to determine if 
the proposed lawful use of such facilities comports with the agency's 
views as to general public welfare requirements. The Commission seeks 
to do precisely this and invokes the "end use” doctrine in a situation to 
which it is not applicable. Moreover, the Communications Commission 
not only seeks to extend the "end use" doctrine of the gas case beyond the 
reasonable limits of that holding, but also into the priviledged constitu- 
tional sanctuary of freedom of speech and press, a right foreign to natural 
gas but crucial to communications. (The censorship question is discussed 
further under Point II of this brief.) 


The Commission cites I.C.C. v. Railway Labor Association, 315 U.S. 
373 (1942) and United States v. Lowden, 308 U.S. 225 (1939), which held that 
the I.C.C. may attach conditions to protect employees when authorizing 
abandonment or consolidation of rail lines. These cases support Appel- 
lant's position regarding the classic considerations in common carrier 


5 An illuminating example of an allocation proceeding is Allocation of Frequen- 
cies in Bands Above 890'Mc, Docket No. 11866, 27 F.C.C. 359, 29 F.C.C. 825 (1960). 
That case involved conflicting demands for radio frequencies by common carriers 
as opposed to special radio industrial and business users. 
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licensing cases (p. 16 of opening brief). The Lowden case enumerates 
the identical considerations as briefed by Appellant; that is, the adequacy 
of the service and its economy and efficiency. (308 U.S. at 230). Both 
cases held that the just and reasonable treatment of railroad employees 


are a sine qua non to the maintenance of an adequate, efficient and econo- 


mical national transportation system. The Court in the Railway Labor 


case relied upon the Lowden case as follows: 


"(T]he Lowden case recognizes that the unstabilizing effects 
of displacing labor without protection might be prejudicial to 
the orderly and efficient operation of the national railroad 


system. 
eK KK i 
| 


"The Lowden case specifically recognized that the imposi- 
tion of conditions similar to those sought here might strengthen 
the national system through their effect on the morale and sta- 


bility of railway workers generally" (315 U.S. at 377). | 
| 


Accordingly, the foregoing cases might be added to the other authorities 
on page 16 of Appellant's opening brief in support of the factors properly 
considered in a common carrier licensing case. AS explained in the open- 
ing brief (p. 17), the Commission either ignored these factors or made 
them subservient to a consideration foreign to common carrier licensing 
— the competitive relationship between the carrier's customer and a 
broadcaster. 


The Commission cites broadcast cases to demonstrate its authority 
over that industry, an authority not questioned by Appellant. ‘The Com- 
mission cites unchallenged authority regarding legal considerations in a 
competitive common carrier licensing case (Br. 18). Competition between 
broadcasting stations is properly considered in a broadcast case. Like- 
wise, competition between carriers is to be considered in common carrier 
cases.° It "is thus clear", according to the Commission (Br. 18-19), that 


| 
° However, competitive relations among common carriers cannot serve to deny 


the public's right to common carrier service. See opening brief, page 15. 
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in a common carrier case, the controlling consideration might be com- 
petition between the carrier's customer and a broadcaster. Two and two 
do not equal five, the Commission's argument to the contrary notwith- 
standing. 


Appellant fails to understand how the Commission can derive any 
comfort from the Sanders Bros. and R.C.A. cases cited on pages 17 and 
18 of its brief. As explained on page 10 of Appellant's opening brief, these 
cases demonstrate that separate and distinct principles of regulatory law 
apply to the broadcast and common carrier industries. Moreover, hold- 
ings of this Court contrary to the Commission's position are ignored or 


contradicted.’ With no support in the law for its position, the Commis- 


sion seeks to gain approval for its unprecedented, arbitrary and capri- 
cious decision by applying labels and characterizations to Appellant's 
position. According to the Commission, Appellant maintains "an artifi- 
cally narrow view" (Br. 15) regarding the Commission's functions and 
seeks "compartmentalization” (Br. 19) of them in an "artifically separa- 
ted” (Br. 20) manner. Appellant reminds the Commission that its former 


views, forcefully and consistently expressed, coincide with Appellant's 


position® If the Commission has any quarrel about the limitations on its 


, Mackay Radio and Telegraph Co. v. Federal Communications Commission, 68 
App. D.C. 336, 97 F.2d 641 (1938); Pulitzer Publishing Co. v. Federal Communica- 
tions Commission, 68 U.S. App. D.C. 124, 94 F.2d 249 (1937). The Commission's 
brief is silent regarding the Pulitzer decision which was cited in our opening brief 
(10 &20) for the proposition that different licensing criteria apply to common car- 
riers and to broadcast stations under the Communications Act. Cogent language 
from the Pulitzer case was quoted to the effect that the public has the legal right to 
use and demand common carrier facilities but not those of a privately owned broad- 
cast station. The Commission's brief (27) inappositely cites the Mackay decision 
and then contradicts its pertinent holding (24). This decision was cited and cogent 
language quoted therefrom in our opening brief (13), as precedent for reviewing rail 
regulatory cases of the Interstate Commerce Commission for assistance in resolving 
analogous questions in cases of common carrier radio licensing. However, the Com- 
mission believes “analogies from the different field of rail regulation of doubtful 
validity.” (Br. 24). 


5 See quotations from Commission decision in Docket 12443 on pages 28 & 31 of 
our opening brief. In Intermountain Microwave, 24 F.C.C. 54, 57, 16 Pike & Fisher 
RR 733, 736 (1958), the Commission stated: “|TJo single out for special consideration 

(Continued on following page) 
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functions, the proper forum is the Congress. Appellant merely seeks, 
through this appeal, to insure that Commission functions be exercised 


within the confines of the organic statute. 


I 
THE OPPOSITION HAS PRACTICALLY IGNORED SEVERAL | 
OF APPELLANT'S POINTS, ANY ONE OF WHICH WARRANTS 
REVERSAL OF THE COMMISSION'S DECISION | 


The Commission has brushed aside Appellant's censorship argu- 
ment in a single sentence (Br. 27). Fortunately, the judiciary does not 
treat lightly of such questions when dealing with the precious|constitu- 
tional right of a free press, because that right "together with freedom of 
speech and freedom of religion, occupy a ‘preferred position' among our 
constitutional guaranties.""® Appellant's proposed customer, ‘Western, is 
engaged in the legitimate endeavor of reception of television broadcast 
signals and proposes to make lawful use of the signals, to be carried for 
it by Appellant. Western's reception system is a vital link in the consti- 


tutionally protected stream of communications, as are Appellant's pro- 
posed common carrier facilities. As such, the constitutional rights in- 
volved are those of Appellant, of Western and ultimately of the individual 
owners of television sets who rely upon Western's facilities for television 


reception. | 
ee ee eS 

8 (continued from preceding page) | 
and denial only those situations where new construction is involved, where such 
new construction is specifically for the purpose of providing a service to the pub- 
lic, when the initial or sole user availing himself of service is a community tele- 
vision distribution system, would be arbitrary, capricious and discriminatory." 
It is also arbitrary and discriminatory for a carrier to deny communication serv- 
ices to persons who would use them for lawful purposes. Western Union Tele- 
graph Company, F.C.C. Docket 10112, 8 Pike & Fischer RR i93 (1953). 


2 New American Library of World Literature v. Allen, 114 rine ai 823, 832, 
833 (1953). This decision contains an excellent compendium of cases on the First 
Amendment and supports our position in our opening brief to the effect that the 
entire stream of communications is constitutionally protected. This protection 
extends not only to publication but also to distribution and reception, (Opening 
brief, 26-30). 
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Insofar as the rights of Western and its subscribers are affected, 
this is not a case for the Court to decide whether, on the one hand, the 
Federal Government has lawfully exercised its constitutional authority 
or, on the other hand, whether the constitutional rights of members of 
the public have been abridged. Congress has not delegated any authority 
to the Commission to license the antenna operator, Western, or to regu- 
late its activities. Thus, this is not a case like National Broadcasting Co. 
v. United States, 319 U.S. 190 (1943), relied upon by the Commission 
(Br. 27). The NBC case held that the constitutional right of free speech 
was not abridged by Commission regulations designed to refuse licenses 
to broadcasters engaged in objectionable practices. In this case, the an- 
tenna system is not subject to the Commission's licensing powers. 
Accordingly, the question is simply whether there has been an abridge- 
ment of Western's constitutionally protected right to have communica- 
tions of its own choosing transmitted for it by a common carrier which 
has satisfied all the public interest considerations prerequisite to being 
licensed, save for the nature of the communications to be transmitted. 
The Commission has abridged that right. It has imposed a prior restraint 
upon the proposed transmission of television broadcast signals by denying 
the common carrier authorization because of the nature of the program 
material to be transmitted. 


The Commission, in both its decision and brief, chooses to ignore 
the fact that it has been seeking from Congress authority to restrict the 
operations of antenna systems contemporaneously with the imposition of 
precisely the same restrictions in this case (21-25, 8A-14A of opening 
brief). Moreover, the Commission decided to seek amendatory authority 
after concluding that it had no authority to restrict antenna systems either 
directly or indirectly in a common carrier licensing case (30-35 of open- 


ing brief). The Commission's case of principal reliance, the Transconti- 
nental Gas case, states that "it would be idle to contend" that matters of 


| 
aay 


this nature are "irrelevant to the present inquiry.” (365 U.S. at 15). The 
reasons for the Commission's silence are apparent. There is no way to 
explain away clear indicia of the lack of the statutory authority exercised 


in this case. | 


| 
The principal portion of the opposition briefs are devoted to the 


question of adequacy of findings and sufficiency of evidence regarding the 
predicted demise of the Intervenor’s broadcasting station. However, Ap- 
pellant has searched in vain throughout a mass of statistics and facts for 
a reference to any evidence or findings showing that television pictures 
of equal quality will be received by subscribers of the broadcasting sta- 
tion and of the antenna system, if Appellant is authorized to serve the 
system. As noted in Appellant's opening brief (37-39), the predicted de- 
mise of the station appears grounded upon an assumption of equality in 
picture reception. The Commission's brief (33-34) merely quotes the 
same testimony as set forth in Appellant's opening brief at page 38. This 
testimony clearly indicates a witness's supposition — 
"if the picture is as good as what they can get from us" ah 
nothing more. Unequivocal findings regarding picture equality are ab- 
sent, as they must be, because there was no supporting evidence. 


CONCLUSION 
The Commission's decision is unlawful and should be reversed. 


Respectfully submitted, 


E. STRATFORD SMITH 
ROBERT E. CONN 


Smith & Pepper 
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Washington 4, D.C. 
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